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TESTIMONIALS. 





Lexington, 31st March, 1835, © 

Dear Sir, 7 

I wave perused the manuscript volume of the decisions of 

the Judges in Convention. It far surpasses my expectation. As @ 
copious depository of law-learning it will not rank, of course, 

similar productions in New York, Massachusetts, and some of the 

other States, highly distinguished for their legal science. I must insist 

however, that it will compare advantageously with the Reports in the 

+o ti States of North and South Carolina, Tennessee ‘and Ala- 

ama. 

The case of Brewster vs. Hardeman and Others, in this County ; 
and of Wakeman and Wife vs. Roache, in Chatham Superior Court, 
may be placed on a level with the best productions of the American or 
English Bench. 

It may be objected, that Reports should contain less of argument, 
and more of authority and precedent. As a general rule, this criticism 
would be just. But considering this volume as a pioneer, setting forth 
for the first time, the recorded opinions of our State Courts on many 
important principles of law and practice, is it not better, especially for 
the junior members of the profession, that the reasons of their adjudica- 
tions should be given in extenso ? 

Organized as our judiciary is, the Courts look to the reason rather 
than the authority of adjudged cases—and with us the doctrine of “ sic. 
ita lex scripta est,” has never been recognized. When, I would ask, 
shall we hear a Georgia Judge acknowledge with the venerable Lord 
Kenyon, “ it is my wish and comfort to stand super antiguas vias.” 

I should delight, Sir, to see this Manuscript in print. 

Very sincerely Yours, 


JOS. HENRY LUMPKIN. 





Washington, 11th Nov. 1835. 
Dear Sir, 

I wave perused the larger portion of your manuscript Re- 
ports of Decisions, made by the Convention of Judges, with much in- 
terest and instruction. I regret that time was not allowed me to read 
the whole of the cases reported. I should like to see them published, 
for the benefit, not only of the profession, but of the community in 
which we live; for by some of the decisions, questions of importance 
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and of frequent occurrence in our. State are very solemnly settled. To 
say the least, they must be of us high authority as any Reports in the 
Lawyer’s library. 

They have one recommendation over all other Reports that I have 
read, and which I deem of 1:0 small consequence. It consists in the 
concise statement of the questions argued and decided. Every Lawyer 
will recollect how much he has labored and been confused, in compre- 
hending the case stated in the commencement of the majority of the 
printed Reports. ‘Though you have occupied but smal! space for this 
purpose, yet nothing has been omitted that would tend to a right under- 
standing of the questions determined. 

From the opportunities given the Judges to hear argument and autho- 
rities, their decisions show much more learning than I had anticipated. 
In all candor I think they do much credit to the skill of the Reporter, 
and talents of the Judges who made them. I found the style easy and 
lucid, and have no hesitancy in saying that they should be in the library 
of every Lawyer, particularly in Georgia. No member of the profes- 
sion should feel contented until he has read them, for, unlike other Re- 
ports, every case reported will be found instructive to the Georgia bar. 

Very Respectfully, 
GARNETT ANDREWS. 
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Unirormity in the administration of the laws, while 
it frees the Bench from many suspicions of partiality, and 
restrains its power to oppress, gives security to the citizen 
for the tranquil enjoyment of his rights, and often times’ 
protects the country from tedious and vexatious litigation. 
To produce results thus, beneficial, as well as to ensure’ 
greater deliberation and research in the adjudication Of 
doubtful questions, various efforts have been made by the 
best and wisest men among us, to effect such a change in 
our Constitution, as would give us the benefit of a Court of 
Krrors—but hitherto their patriotic exertions have been 
rendered _ fruitless, and the State is at least twenty years 
in the rear of what ought now to be her judicial character. 
Without invading the Constitution, or doing violence to 
a single provision of the laws, the Judges, in November, 
1830, regafdless of the additional expense and trouble, re- 
solved to hold a Convention semi-annually, for the purpose 
of advising with each other, and discussing freely and fully 
all questions of a doubtful and complex character, which 
might arise before each in their respective Circuits, and 
thereby to enable each Judge to decide such question in 
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the light of the united wisdom of the whole Georgia 
Bench. The following decisions were made in pursu- 
ance of this plan, and it is obvious, that though decisions 
thus made may not fully atone for the want of a Court 
of Errors, they are made under the most favorable cir- 
cumstances to command respect, which the Constitution 


and laws of the State would authorize at the time. 
Tue Reporter. 








RULES OF PRACTICE 


LAW AND IN EQUITY.* 





COMMON LAW RULES. 


I. Tue order of pleading shall correspond with that laid dows by.. 
Judge Blackstone ; and in no case «shall more than one cou Ete : 
heard in conclusion. 


Appeals. 


II. No appeal shall be entered unless good. security is given’: Be 
ceptions to the security. on the appeal must be taken on of before the 
last day of the first term of the appeal; and if such exceptions are 
sustained, other and good ‘security shall be given, orithe appeal will. 
be dismissed. If the security, good at" first, becomes’ insolvent pend- x 
ing the appeal, the party appealing shall give other good security, in 
the discretion of the court, or the appeal shall be dismissed. 


III. Appeals must be entered by the appellant in person; or by his at- 
torney at law, or by an attorney in fact duly-authorized by warrant for 
that purpose; which warrant shall be’ filed in the Clerk’s office at “the 
time of entering the same. Upon cause shown, the court will allow time 
to file such warrant ; but such appeal shall be of course dismissed, and 
execution issue without further order, if such warrant be not filed with- 
in the time allowed. 


IV. Appeals shall be tried at the first term after the appeal has been 
entered, unless good cause be shown for a continuance ; among which 
good causes of continuance, a motion on oath, to make a substantial. 
amendment to either declaration or answer shall be considered. suffi- 
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cient; unless the opposite party will permit the amendment to be 
made instanter. No appeal case shall be continued more than twice 
by the same party, but for unavoidable providential cause. 


V. When an appeal is entered, either of the parties litigant may 
make any amendment of the declaration, or answer, they may deem 
necessary. The party amending shall give notice thereof in writing 
accompanied by a copy of the amendment, to the adverse party, three 
months previous to the next term, after the appeal; and if the party 
amending fail to give such notice, and the adverse party will state on 
oath that he is taken by surprise, and is less prepared for trial in con- 
sequence of the amendment, the cause shall be continued at the in- 
stance of the amending party. 


VI. The following shall be the form of the recognizance upon an 
appeal to be taken by the several Clerks of the Superior and Inferior 
Courts in all cases of appeal; which recognizance shall be entered 
on the minutes of the court, and attested by the clerk : 

A. B. and verdict for the for dollars and 

vs. . > cents and cost - The being dissatisfied with the 
C. D. )verdict of the jury rendered in the above cause, and having 
paid all costs, and demanded an appeal, brings E. F. and tenders him 
as his security, andthey the said and E. F. acknowledge them- 
selves jointly and severally bound to the for the payment of 
the eventual condemnation money in said cause. 

In testimony whereof they have hereunto set their hands and seals, 
this — day of 18—. 








(L. S.) 
(L. S.) 


Answers. 


VII. In all cases, the answer of the defendant to a plaintiff’s dec- 
laration shall plainly, fully, and distinctly set forth the causes and points 
of defence, and the evidence on trial shall be confined to the same. 


Attorneys. 


VIII. Every person making application for admission to the bar must 
apply to some Superior Court in this State, and produce satisfactory evi- 
dence to the court of his being twenty-one years of age, of good moral 
character, and of his having read law. A certificate of good moral cha- 
racter, and of the applicant’s being of full age, signed by any Judge of 
the Superior Court of this State, or any reputable practising attorney 


7 
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thereof, will be deemed sufficient; but from all other persons a written 
affidavit will be required—and shall undergo. the whole examination 
touching his qualification in open court. All applicants for admission 
shall be examined on the principles of the common: and statute law of 
England in force in this State, the principles of Equity, the Constitution 
of the United States, and of the State of Georgia, the statutes of this 
State, and the Rules of Court. And in no case, shall any person be 
admitted who shall not be considered by the court to be qualified for 
the practice of the law. And. the following oath shall be administered 
to every applicant upon his admission, viz.: I A. B. do solemnly swear, 
(or affirm, as the case may be,) that I will justly and uprightly demean 
myself according to law, as an attorney, counsellor, and solicitor ; and 
that I will support and defend the Constitution of the United States, 
and the Constitution of the State of Gerogia, so help me God. ~ 
After which the following commission shall be issued. by the Clerk : 
Stare or Georaia. Ata Superior Court holden in and for the 
County of at Term, 1S—. Know all men by these pre- 
sents, That at the present sitting of this Court, A. B. made his applica- 
tion for leave to plead and practice in the several Courts of Law and_ 
Equity in this State: Whereupon, the said A. B. having given satisfac- 
tory evidence of good moral character ; and having been examined _ in 
open Court, and being found well acquainted and skilled in the laws, he 
was admitted by the court to all the privileges of an attorney, solicitor 
and counsellor, in the several Courts of Law and Equity in this State. 
In testimony whereof the presiding Judge has hereunto set his hand, 
with the seal of the Court annexed, this day of in the 


year 18—. 
C. D., Judge, Superior Court, Georgia. (L. S.) 


E. F., Clerk. 


1X. No attorney shall ever attempt to argue or explain a case, after 
having been fully heard, and the opinion of the court has been fully 
pronounced, on pain of being considered in contempt. 


X. In all cases where payment or satisfaction shall be made on any 
judgment or execution, either in whole or in part, it shall be the duty of 
the attorney receiving the same, forthwith to enter an acknowledgment 
thereof, and affile the same of record in the office of the Clerk of the 
court where such judgment was rendered ; and such Clerk is required 
to record such acknowledgment among the other proceedings in the 
cause, and also to make a note thereof on the docket of judgments, 
opposite the place where such judgment is entered. And any attorney 
failing to comply with this rule, on or before the last day of the term 
next succeeding the making of such paymeut or satisfaction, shall be 
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considered in contempt, and shall pay a fine not exceeding twenty five 
dollars, which it shall be the duty of the Court to impose, and he shall 
thereupon moreover direct the recording and noting of such payment or 
satisfaction. 


XI. Writs and other proceedings may be signed by professional 
firms. —When there is no firm, the christian name of the attorney shall 
be added ; but the usual abbreviations and initials of all christian names, 
shall be sufficient. 


XII. No attorney, or other officer of court, shall be taken as bail in 
any suit or action depending or undetermined therein, or as security on 
any appeal or other proceeding. And for a violation of this rule, the 
attorney or officer in court so offending, shall be punished as for a con- 
tempt, and the party shall be compelled to give other bail or security. 


Bail. 


XIII. In any case where a defendant, who has given bail, and has 
final judgment obtained against him, is confined in any jail in this State, 
other than that of the county from whence the first process issued, tha 
capias ad satisfaciendum against such defendant shall be considered as 
executed so far as to release the bail, when placed: in the hands of the 
sheriff of the county where the said defendant is confined ; and when 
the plaintiff or his attorney is notified of such confinement, and neglects 
to charge him with the said capias ad satisfaciendum, within a reason- 
able time, the same shall be considered as executed, so far as to re- 
lease the bail, and the bail, on motion and proof thereof, shall be dis- 
charged. 


XIV. Exceptions to bail must be filed within four days after the first 
meeting of the court after it is entered: If the term shall not continue 
four days, then on or before the last day of the term, in failure whereof 
the bail shall be deemed sufficient. 


Certiorari. 


XV. No certiorari will be sanctioned, unless the alleged error be 
distinctly set forth in the petition ; and no other errors shall be insisted 
upon at the hearing, than those stated in the petition. 


XVI. All writs of certiorari shall be copied and served as other 
writs, twenty days before the sitting of the court, to which they shall be 
returnable. 
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Claims. 


XVII. In all cases of claims, as the burden of proof rests with the 
plaintiff in execution, he is entitled to the conclusion, but if the claimant 
introduces no evidence, he shall have the conclusion, and the plaintiff 
in execution shall in every case pay the jury fee. And in cases of il- 
legality the plaintiff in execution shall in like manner pay the jury fee 
and conclude. 


XVIII. In cases of claims, when either the plaintiff in execution or 
the claimant dies, pending the claim, their representatives may be made 
parties, on motion, and on producing letters testamentary or of admin- 
istration. 


XIX. When a claim case is called in its order for trial, an issue 
must be tendered within five minutes, or the levy will be dismissed, 
and no exceptions will be allowed to the bond or affidavit in cases of 
claims or attachments after issue joined, except such as are taken in 
writing, at or before the joining such issue. 


*» 


Clerks and Sheriffs. 


XX. When a civil or criminal process shall have been delivered to 
the sheriff, or his deputy, if no levy or service has been made in con- 
formity with the exigency thereof, he shall State specially, in his return, 
the cause why such levy or service has not been made. If property 
which hath been levied on, remains unsold, it shall be his duty to state 
the cause of its so remaining unsold, and to give a particular descrip- 
tion of the same. 


XXI. The sheriff shall make a return to the clerk of the court at the 
opening thereof, of the names of the coroner and constables of the 
county, four of which constables the sheriff shall notify to attend each 
term, until the whole shall have served in turn; and the sheriff shall be 
bound always to have at least four staves for the constables. 


XXII. Every clerk and sheriff who cannot produce all the rules of 
court when required, shall be fined not exceeding ten dollars. 


XXIII. The clerks shall keep a separate book in which they shall 
register the names of all persons who may be fined by the court, the 
time when, the offence for which, they are fined, the amount received 
and disbursed. 
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XXIV. No clerk shall suffer any original paper of file to be taken 
from his office in vacation, without an order from the Judge for that 


purpose. 


XXV. The sheriff of each county shall keep a bench-warrant docket, 
on which he shall enter all bench warrants delivered to him, and the 
time when executed, if executed, the time when they may be delivered 
to him, and if not, the reason why they were not executed. 


XXVI. The sheriff shall in all cases put the purchaser of real proper- 
ty at sheriff’s sale into possession of the premises, without further order 
or proceeding, when the defendant in execution was in possession of the 
same at the time of the levy or sale. Vide St. 1823. Pam. page 158. 


Collateral Issues. 


XXVII. No appeal shall be allowed in collateral issues ordered by 
the court; but the court will, in its discretion, grant a new trial, upon 
such terms as shall appear just and reasonable. But where such col- 
lateral issue is tried in the Inferior Court, and said court is dissatisfied 
with the verdict, they may permit an appeal to the Superior Court at 
their discretion. 


Commissions. 


XXVIII. The following shall be the form of a commission to take 
testimony by interrogatories : 
Georgia, 2. By his Honor, , one of the Judges of the 
county. ; court for the County and State aforesaid. 
To : ° ; ° , ° , Esquires, Greeting. 
Whereas, there is a certain matter of controversy now pending in the 
court for said county, between , and whereas is a mate- 
rial witness in said suit, and cannot attend our said court in person 
without manifest inconvenience: Now, know ye, That we reposing 
especial trust and confidence in your prudence and fidelity, have ap- 
pointed you, and you, or any two or more of you are hereby authorized 
and required to cause the said personally to come before you, 
and after being duly sworn, to examine concerning the said suit, 
agreeable to the interrogatories hereunto annexed, and the answers to 
the same being plainly and distinctly written, you are to send the same 
closed up under your hands and seals, to our said court, to be held on 
the day in next, together with this writ. 
Witness, the Honorable one of the Judges of said court, this 


— day of , 
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XXIX. Commissions. may issue in blank in so far as relates to the 
names of the commissioners, but the names of the witnesses intended to 
be examined shall be distinctly specified in the notice served upon the 
adverse party, prepartory to issuing the commission.—See 23d Section, 
Judiciary of 1799.—In Prince 22 See page 211. 


XXX. The time to be allowed for the return of commissions from 
any part of the United States-of North America, if less than one hun- 
dred miles distant from the place of trial, shall be one month; if ata 
greater distance, and less than five hundred miles, two months; if at a 
greater distance, three months; to any part of the West-Indies, or 
South America, four months; or to any part of Europe, eight months. 


XXXII. When a commission is returned, it shall remain with the 
clerk, for the benefit of either party, and may be opened by consent of 
both parties, such consent being written on the cover of the commis- 
sion, or by an order of the Judge, either in term time, or in vacation, 
but such order, if applied for in vacation, must be upon five days’ notice 
to the adverse party, or his attorney, and in cases of commission re- 
turned not executed or directed according to rule, either party in the 
eause shall upon five days’ notice to the adverse party, or his attorney, 
be permitted to return the commission and _ its contents to the commis- 
sioners to be properly executed and directed. 


XXXII. Commissions may be sent and returned by mail, to entitle 
the party to open the commission, the post-master, his deputy or assist- 
ant, must receipt on the back “received from A. B. one of the com- 
missioners,” the names of the commissioners must be written across 
the seals of the envelop, and the commission have such direction as 
will enable the court to know that it was intended for the court, and the 
usual abbreviations or initials of christian names of the commissioners, 
witnesses, attornies, clerks, magistrates and post-masters, shall be suf- 
ficient. 


XXXIII. When a commission issues to examine a witness, its not 
having been returned shall be no cause of continuance, unless the party 
seeking the continuance will make the same affidavit of the materiality of 
the testimony as in the case of an absent witness. Vide Title Inter- 
rogatories. 


Consent. 
XXXIV. No consent between attornies or parties will be enforced 


by the court, unless it be in writing, and signed by the parties to the 
consent. 
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XXXYV. No consent to dispense with pleading will in any case be 
allowed, nor will any evidence be received of the contents of any writ- 
ten agreement between attornies alleged to be lost, other than a sworn 
copy of said agreement. 


Continuance. 


XXXVI. In all applications for continuances upon the ground of 
the absence of a witness, it must be shown to the court that the witness 
is absent, that he has been subpcenaed, that he resides in the county 
where the case is pending, that his or her testimony is material, that 
such witness is not absent by the permission, directly or indirectly, of 
such applicant, that he or she expects and believes that he or she will 
be able to procure the testimony of such witness at the next term of 
said court, and that such affidavit or application is made, not for delay, 
but to enable the party to procure the testimony of such absent witness 
or witnesses, and must state the facts expected to be proved by such 


witness. 


XXXVII. When on an application for a continuance, the party 
makes an affidavit of the facts which he expects to prove by the absent 
witness, the opposite party shall not be allowed to force a trial by an 
admission of the facts stated in such affidavit. 


Default. 


XXXVIII. Upon opening a judgment by default, the defendant shall 
plead instanter to the merits of the action; and no default shall be 
opened but upon payment of all costs which may have accrued, includ- 
ing two dollars of the attorney’s fee. The entry of default, upon the 
bench docket, shall be sufficient evidence of the judgment. If the 
plaintiff allege himself to be surprised by the plea, the cause shall be 
continued at the instance of the defendant. 


Dockets. 


XXXIX. After the court is opened, and until it adjourns each day, 
the Judges’ dockets shall not be subject to the inspection of the bar, 


or their clients. 


XL. A criminal docket, a docket of original writs and processes, 
claims and special writs, as also a docket of appeals, shall be made 
out by the clerk for the use of the court, copies of each of which shall 
be furnished the bar, and shall be delivered at the first opening of the 
term ; and all causes shall be called and tried in the order in which 
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they are docketed; without any preference or delay, unless it shall ap- 
pear to the court that it shall be injurious to press a cause to trial, when 
regularly called. A different order in calling the docket may be pursu- 
ed by the court, in its discretion, for the purpose of giving facility and 
expedition to its proceedings. The docket shall. be called but once, 
but if parties by consent, under permission of the court, continue their 
cases from day to day, said cases shall not stand for trial until all the 
other business of the court is finished, and then they may be tried in 
their order, at the ‘discretion of the court. 


XLI. The clerk of each court shall keep a motion docket, on which 
shall be entered all motions originating in the said court, or transferred 
for argument from other counties. A party applying to have a motion 
docketed, shall certify in writing to the clerk the delivery of a brief 
of such motion to the judge, and shall pay to the clerk one dollar at the 
time of docketing the same. All motions shall be called and heard in 
the order in which they are docketed, nor shal] any motion be- heard 
until the same shall have been docketed in conformity to this rule. 


Exceptions. 


XLII. All matters appearing on the face of the declaration or pro- 
cess that would not be good in arrest of judgment, shall be taken ad- 
vantage of at the first term, and will be immediately determined on by 
the court, unless where the court may entertain a doubt as to the law 
on the point: if so, the cause will be suspended, giving the defendant 
leave to plead his exceptions specially, together with any other matter 
which he intends to rely on in his defence. The exceptions thus plead- 
ed shall be argued at a subsequent term,—and if not sustained, the 
plaintiff shall have his election to try them, or to continue without a 


showing. 
Execuiors and Administrators. 


XLIII. An executor or administrator shall not be permitted, in an- 
swer, to deny any deed, bond, bill, note, or other written instrument of his 
testator or intestate, being the foundation of the plaintiff’s action, with- 
out an oath or affirmation indorsed on such plea or answer, that he has 
reason to believe and does verily believe that such plea or answer is 
true. 


Megality. 


XLIV. When an affidavit of illegality is made, on account of. par- 
tial payment made on the execution, the defendant at the time of mak- 
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ing such affidavit, must pay up the amount he a dmits to be due, or the 
sheriff shall proceed to raise that amount, and accept the affidavit for 
the balance. 







XLV. No second affidavit of illegality shall be received by any she- 
riff or other officer. 







Imparlance. 


XLVI. No imparlance shall be allowed on writs of scire facias, issu- 
ed to enforce recognizances, either on the civil or criminal side of the 
court, to make executors or administrators parties to a cause pending 
therein, or for the revival of judgments, unless upon special cause 
shown to the court. 









Interrogatories. 






XLVII. When a cause is proceeding ex parte to a jury, interrogato- 
ries may be served by depositing a copy with the clerk, and posting a 
notice to that effect in his office, addressed to the party in default, ten 
days before suing out a commission. 








XLVIII. No exception to a written interrogatory on the ground that 
it is a leading question shall prevail, unless it be filed with the interrog- 
atories before the issuing of the commission. 











XLIX. All objections to the execution and returns of interrogatories 
on appeal trials, the form of the commission, or service of notice, must 
be made by the party seeking to avail himself of them, before the 
cause has been submitted to the jury, or they will not be heard by the 
court: provided that the said interrogatories have been twenty-four 
hours in the clerk’s office; and if they have remained in the possession 
of the party intending to use them, they shall be communicated to the 
adverse party before the cause is called for trial. 











Juslices of the Peace. 









L. The justices of the peace shall return all examinations and re- 
cognizances by them taken, or other papers that may be necessary to 
be acted upon by the Superior Courts of their respective counties, on 
or before the first day of the term of each court, except in the counties 
of Richmond and Chatham, where they shall make said return ten days 
before said courts, if taken that length of time before the sitting of the 
court. 
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Lost Papers. 


LI. Upon the loss of any original declaration, plea, bill of indictment, 
or other office papers, a copy of the same shall be established instanter. 


LII. Wherever a party wishes to introduce the copy of a deed or 
other instrument, between the parties litigant in evidence, the oath of 
the party, stating his belief of the loss or destruction of the original, 
and that it is not in his possession, power or custody, shall be a suffi- 
cient foundation for the introduction of such secondary evidence. 


LIII. Wherever a party wishes to introduce the copy of a grant in 
evidence, the oath of the party stating that the original’ is not in’ his 
power or possession, and that he knows not where it is, shall be suffi- 
cient foundation for the introduction of such copy. 


LIV. When any person shall seek to establish lost papers under the 
6th section of the judiciary act of 1799, he shall present a petition to 
the Superior Court, together with a copy in substance, of the paper lost, 
as nearly as he can recollect ; which copy shall be sworn to by the par- 
ty or proved by other evidence: whereupon a rule nist may be obtain- 


ed, calling upon the opposite party to show cause (if any he have) why 
the copy should not be established in lieu of the original so lost, which 
rule shall be personally served on the party, if to be found within the 
State, and if he cannot be found, then the said rule nisi shall be pub- 
lished in some public Gazette in the State for the space of three months. 


Motions. 


LY. All grounds of motion for nonsuit, in arrest of judgment, and 
for continuance, all objections to testimony, and all exceptions to decla- 
rations must be urged and insisted upon at once. And after a decision 
upon one or more grounds, no others afterwards urged will be heard by 
the court. 


LVI. All motions for amendment of the declaration shall be made 
at the first term or after the case is continued at any subsequent term ; 
and all motions for amendment of the answer shall likewise be made 
after the continuance of the case; and a copy of the amendment in 
either case shall be served on the opposite party. No declaration or 
answer shall be amended after the case has gone to the jury; and all 
exceptions to the declaration or answer to causes pending upon appeal, 
shall be taken and urged before the cause has been submitted to the jury. 
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LVII. On all rules to show cause, the party called on shall begin 
and end his cause; and on all special matters, springing out of a 
cause at issue, the actor or party submitting a point to the court shall 
in like manner begin and close, and in all cases arising ex delicto, if the 
defendant pleads justification, and takes upon himself the burthen of 
proof, he shall have the like privilege. 







LVIII. Every motion for any rule or order, shall be submitted to 
the court in writing by the counsel who makes it, and if granted by the 
court, shall be delivered to the clerk. 









Nolice. 





LIX. No notices under the 6th section of the judiciary act of 1799, 
hereafter to be served, shall be available unless the party for whose be- 
nefit they shall be served, or his agent, shall previously have made affi- 
davit, (or his attorney stated in his place,) that the deponent or attorney 
has reason to believe the books or papers required to be produced, are 
or have been in existence, that he believes they are within the posses- 
sion, power or control of the person notified, and that they are materi- 

' al to the issue, (which affidavit shall be filed in office before the notice 

shall be available,) nor unless the court shall be of opinion that the books 

or papers sought to be obtained are material to the issue. And it shall 
be deemed a sufficient compliance with the notice, (whether served 
heretofore or hereafter,) if the party notified being a resident of any 
other county of the State than that wherein the case is pending, shall 
‘ make an affidavit in writing before some judicial officer of the State, 
that the books or papers required and not produced, are not, nor have 
been in his possession, power, or control since the service of such no- 
tice. And if the person notified be or reside without the State at the 
time of receiving such notice, an affidavit to the foregoing effect taken 
before some judge of the Superior or County Court of the State or 
Kingdom in which he may be, shall be deemed sufficient. 






















LX. In actions of assumpsit for the recovery of unliquidated de- 
mands, a bill of particulars shall be annexed to the copy served on the 
defendant ; and in every case where the plea of set-off shall be filed, a 
copy of the set-off shall be filed at the term of filing the answer: and 
when the bill of particulars is not annexed to the declaration, the plain- 
tiff shall lose a term ; and if service of said bill of particulars is not ef- 
fected upon the defendant by the succeeding term,-a non-suit shall be 
awarded. 
















LXI. When a merchant or tradesman being a party to a suit in any 
of the courts of this State, shall be notified to produce his books of ac- 
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counts, or any of them to be used as testimony on the trial, if the party 
so notified shall transmit to the court in which case is pending, a tran- 
script from his books of all his accounts and dealings with the opposite 
party, together with an affidavit (taken pursuant to the common law 
rule of court which regulates. bills of particulars,) that the same is a 
fair and perfect transcript as aforesaid, and thathe cannot produce 
the book or books required, without suffering a material injury in his 
trade, this shall be deemed a compliance with the notice ; provided, if 
the adverse party will swear that he verily believes that the books con- 
tain entries material to him which do not appear in the transcript, the 
court will grant him a commission to be directed to certain persons 
named by the parties and approved by the court, to cause the adverse 
party to produce the book or books required, (he being first sworn that 
the book or books produced is, or are all that he has that answer to the 
description in the notice) and to examine said books and to transmit to 
the court a fair statement of the accounts between the parties, under 
their hands, sealed and transmitted, as on other commissions, which 
statement, when received, shall be deemed a sufficient compliance with 
the notice. 


LXII. All notices required to be given to any officer of the court 
must be in writing. 


New Trials. 


LXIII. A motion fora new trial shall not operate as a supersedeas, un- 
less the same shall be made during the term at which the cause is tried, 
and then only if after hearing the grounds of such motion, the court 
shall direct an order to that effect to be entered on the minutes. 


Prochein Ami. 


LXIV. No prochein ami shall be permitted to institute any personal 
action, in the name and behalf of an infant, until such prochein ami 
shall have entered into sufficient bond to the governor of the State, for 
the use of the infant and his representatives, conditioned well and faith- 
fully to account of and concerning his said trust, which bond may be 
sued by order of the court in the name of the governor, and for the use 
of such infant; and such bond shall be filed in the office of the clerk 
of the court in which the suit may be commenced. 


Recognizances. 


LXY. All recognizances taken by the clerk for the appearance of 
either parties or witnesses shall be written in a book for that purpose 









xxii RULES OF COURT. 





































separate and distinct from the minutes, to which he shall affix an alpha- r’ 
betical index. 
Scire Facias. 
mi 
LXVI. Writs of scire facias, issued to revive judgments, shall be ° 
returnable to the next superior court of the county where the defendant 
1 or defendants reside, under the following regulations, viz: The parties i 
. suing out such writs shall procure a full exemplification of the record tin 
of the judgment, which shall be sent to the clerk of the superior court the 
of the county where the scire facias is made returnable, and affiled with 
the same, whereupon judgment may be revived on such exemplification, ' 
in like manner as if the original judgment had been recovered in the oii 
county where the scire facias is made returnable. wit 
LXVII. A suggestion of the death of either party, for the purpose of 
enabling the survivor, or the representatives of such deceased party to — Lge 
issue scire facias to revive, may be made either in term time or in va- oni 
cation: in either case the order for issuing the scire facias shall be of hav 
course, and be granted by the clerk; and such suggestion and the or- 
der thereon shall be filed among the proceedings in the cause. 
Signing Judgments. ] 
i ' : the: 
f LXVIII. In all and every case where a verdict has been obtained ee 
be at common law and an appeal entered without judgment, signed upon upe 
the said verdict, judgment shall not afterwards be signed further back not 
than the time of disposing of said appeal. all 
exal 
Subpena. sate 
E the 
LXIX..Subpcenas duces /ecum may issue against third persons with- witt 
out order, at any time, upon application to the clerk. 









Surveys. 








LXX. County surveyors are required to deliver copies of re-surveys 
made by them, to each of the parties concerned, upon their application, 

and at their own proper costs, within ten days after such application is 
made, and the surveyor executing a survey shall be bound to attend 
court to prove the same, and shall be allowed the per diem pay of a 
: witness attending upon subpoena. 







LXXI. Surveys of lands in any quantity of two hundred acres, or 
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less, shall be laid down by a scale of ten chains to the inch; all over 
that quantity, by a scale of twenty chains to the inch. 


LXXII. Either party, in actions of ejectment, shall be entitled as 
matter of right to a rule of survey upon application to the clerk in va- 
cation. 


LXXIII. No survey made under the rule of court, shall be receiv- 
ed in evidence, unless it appears that at least ten days’ notice of the 
time of commencing such survey was given to the opposite party, by 
the one who offers it in evidence. 


LXXIV. Every surveyor shall represent on his plat as nearly as he 
can, the different enclosures of the parties, and the extent or boundaries 
within which each party may have exercised acts of ownership. 


LXXV. After a cause has gone to the jury, and any evidence has 
been heard in it, neither party shall be allowed to make any objection 
to a rule of survey, made in the case, or the manner in which it may 
have been obtained, or the survey executed. 


Witnesses. 


LXXVI. Witnesses shall first be examined by the party introducing 
them, then cross-examined by the adverse party: further examination 
shall not be had, but by leave of the court first obtained, and then only 
upon the declaration of the attorney or witness, that a material fact has 
not been stated, to which all further inquiries shall be directed; and in 
all cases in which more than one attorney is retained on either side, the 
examination and cross-examination shall be conducted by one of the 
counsel only, and at the opening of the case, both parties shall state to 
the court to which attorney the examination and cross-examination of 
witnesses is confined. 








RULES IN EQUITY. 








<== 


I. Wuen a bill has been sanctioned and filed, and the usual process 
taken out and served or advertised, according to the rules of court, and 
no answer shall be filed within the time allowed, if the defendant or de- 
fendants still remain in contempt at the next term thereafter, so as to 


















































entitle the complainant to have his bill taken pro confesso, the order shall : 

« be made by the court on application of the complainant; but such or- | 
der shall only operate as an interlocutory decree, which shall entitle the 

complainant to have his cause submitted ex parte to a jury ; provided : 

always, that if the complainant or complainants shall swear or affirm, r 

that the answer of the defendant or defendants, to the whole or part of 4 

the charges contained in the said bill is absolutely necessary, and that b 

without such answer, he, she, or they cannot support the truth of his, her, a 

or their allegations, the court may permit such complainant or complain- i 

ants to make a special oath or affirmation (as the case may be) of what s] 

} he, she, or they know or believe the said defendant or defendants could in 

or ought to answer, and such oath or affirmation may be given to the ye 

jury together with the bill and other proof. 
II. When a defendant or defendants reside out of the county in 

which a bill originates, and is sanctioned, which fact must be verified ad 

by affidavit, the court, or judge at chambers, shall pass such order for ne 

appearance and answer as the distance of the defendant’s residence es 

shall warrant, service or publication of which order, according to the ie 

exigency thereof, shall be deemed a sufficient service to compel an ap- sia 

pearance ; and subsequent proceedings shall be the same as if the de- pre 

fendant or defendants had been served with process by the sheriff of a 
the county, where the subpoena is made returnable. And if it shall 

appear by affidavit that a defendant is absent from this State, or cannot 

be found therein, service may be effected by publication in a public news- gra 

paper, upon the order of the court, requiring him to appear and answer ae 

‘ the complainant’s bill, in such time as the court may direct, 
III. A plea or demurrer, in part or to the whole of a bill, shall be ‘a 


filed at the return term, and shall be argued during the term, or upon 
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motion and cause shown at such other time as the court may direct. 
The court will, however, in its discretion, upon sufficient cause shown, 
grant further time for filing such plea or demurrer, and such order shall 
express the time within which the same shall be filed, and the further 
time thereafter, within which it shall be argued, or be considered as dis- 
missed; and notice in writing of the filing of such plea or demurrer 
shall be given to the adverse party or his counsel at the time of the 


filing thereof. 


IV. All answers shall be filed within four months after the adjourn- 
ment of the court, to which the subpeena is returnable, unless further 
time be granted. Exceptions to answers must be filed before the hour 
for jury business on the second day of the term thereafter, or said an- 
swers will be deemed sufficient ; and if such exceptions shall be sus- 
tained by the court, the defendant shall perfect his answer within such 
further time as the court may order. But if said amended answer be 
defective, the defendant may be punished as for a comtempt, and shall 
pay all costs that have accrued up to the time of filing such defective 
answer. Nothing in this rple shall be construed to prevent the respon- 
dent from filing his answer at any time after the filing a bill for injunc- 
tion against him, and moving the judge at chambers who granted the 
bill, for the dissolution of injunction, if the equity of the bill be sworn 


off by the answer; but in such cases, a rule nisi, stating the grounds 
of the application, and fixing the time and place of hearing the motion, 
shall be served upon the complainant, at least ten days before the hear- 
And the judge shall have power to order such 


amendments as are usually made in open court, and to hear and deter- 


ing of any such motion. 
mine exceptions to answers. 


VY. A general replication to the answer shall be filed, and what is ad- 
mitted in the answer shall remain admitted, notwithstanding such gene- 
ral replication. But the complainant may, by his replication, controvert 
any part of the facts stated in the defendant’s answer, if he will admit the 
~ rest to be true; and such replication shall be confined to the particular 
matter controverted, and the defendant shall only be obliged to produce 
proof of such controverted matter. In either case, the cause shall be 
at issue after replication filed without rejoinder. 


VI. In trials in equity, the jury shall be taken from the panel of the 
grand inquest, in the manner prescribed by law for the selection of spe- 


cial jurors. 


VII. When a bill praying an injunction is presented to the judge for 
his sanction, there shall be annexed to it the clerk’s certificate of pay- 
ment of costs, and security being given as required by law ; and on ap- 

D 
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plication to the judge, additional security may be ordered if circum- 
stances require it. All injunctions shall be granted until further order 
had thereon. 










VIII. That an injunction shall not issue to stay proceedings at law 
in any action in which a verdict shall have been given for money, unless 
a sum of money equal to the amount which the party applying for the 
injunction acknowledges to be due, is deposited with the clerk of the 
court, to be paid to the adverse party, and a certificate of such payment 
shal] accompany the bill. 













IX. When either party in a suit at law shall be desirous of obtaining 
the interposition of the court, in the exercise of its equitable jurisdic- 
tion, in the prosecution or defence of the said suit, the application there- 
for shall be by bill, which may be sanctioned by the judge, upon such 
terms as shall seem just and reasonable. 









ry 
X. Commissions shall be issued, returned, and published, and notice 


of interrogatories given in like manner as in cases at common law ; 
eo 
and the like rules shall be observed on application for continuances. 








XI. The oath or affirmation of a defendant, to his or her answer 
shall be in the following form: ‘ You A. B. do swear, or solemnly, 
sincerely, and truly declare and affirm, (as the case may be,) that what 
is contained in your answer, as far as concerns your own act and deed 
is true, of your own knowledge; and that what relates to the act or 
deed of any other persons, you believe to be true.” 










XII. Bills may be revived by petition to the judge at chambers, or 
at term time ; and upon the presentment of a petition for that purpose, 
an order for the revival of the bill nzst causa, on the first day of the term 
next thereafter shall Le passed, a copy of petition and order shall be 
served by the sheriff on the defendant, at least twenty days before 
the meeting of the said court. No bill or subpoena will be required. 














XIII. When a case in equity shall be tried by a jury, who shall ren- 
der a verdict for a specific sum, a decree shall be entered for such a 
sum, and such execution may be issued thereon, as if the cause had 
been decided at common law. Where the finding of a jury is special, 
and requires the payment of money, and some duty to be performed, 
the sum so found may be recovered in the manner hereinbefore provid- 
ed; and such duty shall be enforced by the court by attachment for 
contempt or otherwise, according to the course of proceedings in equity. 








XIV. The clerk shall keep a docket for equity cases, distinct and 





th 
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separate from the causes at common law, in which shall be registered 
the names of the parties, and titles of all bills, at the time of filing the 
same, with notices of the pleadings and orders in the cause up to the 
final decree. 


XY. In all cases where the parties go to trial upon the bill and an- 
swer alone, the complainant’s solicitor shall have the conclusion. 


XVI. After appearance by the party, defendant to any bill in equity, 
by any solicitor of this court, the service of any subpoena to make bet- 
ter answer, or any rule or order of court on such defendant, or solici- 
tor, shall be sufficient. Service upon complainant, or his solicitor, 
shall in like manner be deemed sufficient service. 


XVII. Copies of all deeds, writings, and other exhibits, shall be 
filed with the bill or answer, and no other exhibit shall be admitted, un- 
less by order of the court, for some special and good cause shown. 
The production of the original, if not admitted by the answer, may be 
required on the hearing ; and upon application to the court, or to the 
judge in vacation, and cause shown, the original of any exhibit will be 
ordered to be deposited in the clerk’s office for the inspection of the 
adverse party. 


XVIII. Applications for writs of ne exeat other than such as are 
provided for by the act of December 6th, 1813, shall be upon bill filed, 
and sworn to or affirmed by complainant, or his attorney in fact ; and 
such oath or affirmation shall particularly state the amount of the debt 
claimed, and that the sum to be mentioned is then due, and that there 
is reason to apprehend the loss of the whole, or a part of said sum, if 
the defendant should depart without the jurisdiction of the court. The 
sheriff shall discharge the defendant from custody under such writ, 
upon his giving bond, with two good securities, (who shall be liable to 
be excepted to, in like manner as in case of bail at common law,) con- 
ditions for the payment to the complainant, his executors, or adminis- 
trators, of such sum as shall be decreed with interest and costs, and 
further, in all respects to do, conform to, and perform the decree of the 


court in the premises. 


XIX. When auditors have made up their report, the same shall be 
returned into the clerk’s office without delay, and shall remain open to 
the inspection of both parties. 


XX. A docket of decrees, and also a docket of executions, or other 
process for the enforcement of decrees, shall Le kept by the clerk, in 
cases in equity, in like manner as the dockets of judgments and ex- 
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ecutions at law ; and the acknowledgment of satisfaction on decrees in 
-equity, may be enforced in the same manner, and under the like pen- 
alties as judgments at law. 


XXI. The rule at common law which requires a prochein ami of an 
infant to give bond to account, &c., shall also be observed in equity. 


END OF THE RULES OF COURT. 
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Apsatom Janes vs. Wituiam Rosinson. 


Motion against Sheriff to pay over money collected on a 


Mortgage fi. fa. 


In this case the mortgaged property had been sold, and Wheretheplain- 


after the mortgage fi. fa. had been satisfied a balance o 
money remained which was claimed by Archibald Janes, who 
had taken a mortgage of subsequent date upon the property 
that was sold under the aforesaid mortgage fi. fa. This 
claim was resisted by the officers of the Court who claimed 
the money upon a fi. fa. issued for costs against the defend- 
ant. The defendant as executor or administrator of one 
Langdon had brought suit against , had obtained a ver- 
dict against who had proved insolvent, upon which the 
said fi. fa. issued against Robinson the plaintiff in that case 
in his individual capacity. ‘The question submitted to the 
convention of Judges, in this case, were these. ist. Cana 
defendant be made answerable under such circumstances ? 
2d. If yea, can an executor or administrator be made liable 
individually for costs under such circumstances ? 

The convention after deliberation upon the facts in the 
case, decides: Ist. That the act of 1812 authorizes an exe- 
cution to issue against an attorney and his client who resides 
out of the county where the action is commenced, if the 
defendant is insolvent. It is somewhat difficult to discover 
the reason why the legislature should subject the plaintiff to 
costs in case of the insolvency of the defendant, where the 

I 


judgment 


f tiff as executor 


or administrator 
obtains — judg- 
ment against the 
defendant who 
turns out to be 
insolvent, the 
officers of court 
cannot Issue exe 
ecution for their 
costs against 
such plaintiff; 
because such an 
execution would 
issue not only in 
the absence of 
a judgment on 
which to found 
it, but against a 
in 
plaintiff’s favor. 
The practice of 
entering up judg- 
ment de bonis 
testatoris, et st 
non, de bonis 
propriis, is con- 
trary to law; 
and if such a 
judgment can- 
not be entered 
up Bgainst an 
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ratuarenxo, plaintiff resides out of the county where the action is com- 
July, 1831. menced, and not subject plaintiffs who reside in the county 
to the same liability: It is perhaps still more difficult to 
v. discover why the attorney in the former case should be 
Rozinsox. considered liable for costs, and not in the latter. At first 
executor or ad- blush it would appear that reason would make no difference 
ministrator for a : e ae: “3: : 
debt due by the between the cases, and that plaintiffs residing in the county 
estate they rep- with the defendant come within the reason and equity of the 
» still less ‘ 
can thy be Statute. Perhaps the best reason which can be offered for 
mate able for not applying the statutory provision to both cases, is that 
ol a : . . . 
suit brought by the general principle, that the costs of suit shall fall upon 
soar cag defendants and not upon plaintifls is of such universal appli- 
capacity, where Cation and so uniformly established, that no exception from 
they had obtain- the rule is admissible except where such exception is expressly 
made by statute. ‘The convention has however no hesitation 
in deciding, that the officers of court have no right at their 
whim and caprice and of their own authority to issue an 
execution against a plaintiff not only in the absence of a 
judgment, but against a judgment which was signed by the 
- plaintiff’s attorney. 
2dly. A practice had been introduced in some of the 
circuits of entering judgments against executors and admin- 
istrators to be levied upon the estate which they represented 
“si non de bonis propriis.” This practice had not the 
sanction of a single legal decision, and has been over-ruled in 
the northern circuit upon argument and the production of 
authorities. The older elementary authorities say that an 
executor or administrator may make himself liable individually 
for debts due by the estate which he represents; but do not 
state with precision how that liability is to be enforced. On 
examination the modern authorities show that this liability is 
always enforced by an action of waste; in which action the 
defendant is not permitted to plead plene administravit or 
any other matter in discharge. If a judgment cannot be 
entered against an executor or administrator in an action 
against them for a debt due by the estate they represent a 
fortiori, they cannot be rendered liable for the costs of a suit 
brought by them in their representative capacity where they 
had obtained a verdict. In every event the fi. fa. for costs is 
Wegal. and cannot be permitted to claim the money. 


=~» @Qe~-- 
IN TALLIAFERRO SUFERIOR COURT, JULY TERM, 1831. 


Joun and C. Danies vs. The Justices of the Inrertor 
Covrr of Talliaferro County, and Rorerr Greson. 


Certiorari. 


No censtab’s : ; : : 
chall be author. In this case a previous certiorari had been obtained and 





co i er na 


OF THE STATE OF GEORGIA. 


sustained. In the case which had been brought up from the 
Inferior Court, money had been raised and brought into that 
court by a fi. fa. in the name of Robert C. Gibson, which had 
been obtained in the Inferior Court. 'The money was claimed 
by older fi. fas. from the justices’ court in the name of John 
and C. Daniel, which had the entry upon them of “no per- 
sonal property to be found.” ‘The first certiorari had been 
sustained, and a new trial ordered. When the case was 
called again for trial, the plaintiffs in fi. fa. in the inferior 
court traversed the return of the constable, and upon the 
hearing of evidence upon the trial of the traverse, the verdict 
of the jury was for the traversers, and the money was again 
awarded to the fi. fa. from the Inferior Court. ‘The traverse 
of the constable’s return was resisted by the counsel of the 
plaintiff in certiorari on the ground : Ist. That it was not 
traversable. 2nd. That the plaintiff in fi. fa. in the Inferior 
Court had no right to occupy new grounds upon the new 
trial ordered by the Superior Court: That the rule of 
Court which required all the grounds to be taken at once, 
governed this question. ‘ 

Decision. The return of no personal property on fi. fas. 
from justices’ courts is not required by statute. The statute 
only delares that a fi. fa. from a justice’s court shall not be 
levied on land or negroes, if there is other personal property. 
The entry of no personal property has been required by the 
courts by virtue of the aforesaid provision in the statute. 
The decision of the courts, that such return should be made 
on fi. fas. issuing from justice’s courts, is believed to be sal- 
utary and for the benefit of all partics. If no such return 
was made, the purchaser of land or negroes under such fi. fas. 
might be required in all controversies touching such property, 
to prove there was no personal property. If such entry is 
required and made, and held not traversable, great security 
would be acquired by purchasers. But there are other 
reasons for deciding such return not to be traversable. If 
it should be held traversable, much vexation, embarrassment 
and delay to plaintiffs in execution, might be occasioned. 
When the constable should go to levy, defendants might by 
design keep all personal property out of the way. And when 
the proper return should be made and a levy upon land or 
negroes entered, an affidavit of illegality might be made, 
alleging that there was personal property out of which the fi. 
fa. might be satisfied. The defendant might have a watch 
in his pocket which would enable him to make the affidavit 
of illegality, and might by that means keep the plaintiff 
out of his legally established rights. The Judges are there- 
fore of opinion that the return of a constable in such cases is 
not traversable, and that the Inferior Court erred in this case 
in permitting the return to be traversed, and that the certi- 


orari ought to be sustained. 


3 


TALLIAFERRO, 
uly, 1831. 


SS a a 
DANIEL 
v. 
JUSTICES OF 
INFERIOR 
Court. 


ized to levy on «, 


any negro. or 
negroes, or real 
estate, unless 
there is no per- 
sonal estate to 
be found suffi 
cient to satisfy 
the debt, &c. 
(Prin. Dig. 249.) 
By virtue of the 
foregoing pros 
vision, the courts 
have required 
constables, be- 
fore levying up- 
on negroes or 
real estate, to 
enter on the ex- 
ecution “No 
personal pro- 
perty to be 


found.” And 


when such entry 
is made by the 
constable, it is 
not traversable. 
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HANCOCK 

Sort, T8i. IN HANCOCK SUPERIOR COURT, APRIL TERM, 1831. 
a i a 7 

M'DoweE ti ‘ 

a Cyuartes M’Dowe.v vs. Arcup’p R. S. Hunter. 
HUNTER. : 


Covenant. 


In an action THe plaintiff in this case declared on a breach of warranty 
of Covenant for in a deed executed by the defendant, conveying land to the 
ranty the plain- plaintiff with warranty, and alleged for breach that the land 
et imust aver; had been levied on by an execution against one Soulard the 
tion, at least grantee under whom defendant claimed; that plaintiff had 
aad had Interposed a claiin; notified the defendant, and on the trial 


possession ofthe of the claim the land was found subject to the execution. 
ud ater ith Phe defendant pleaded by way of demurrer that plaintiff had 
ject to the exe- alleged no eviction sufficient to entitle him to recover, nor 
the land had that he had been dispossessed. Nonsuit was awarded with 
been sold by Jeave to move that the nonsuit be set aside and the case rein- 
virtue of the ex- . ° 
ecution, and that Stated, and the motion was referred to the convention of 
he had been de- Judges, who concurred in the following decision. 
Nossessionthere. ‘This is a case of general warranty of title. In such cases it 
ofe hiberwise is necessary to allege cviction and ouster. 2 Johnston, 1. 
is demurable, 7 Johnston, 258. and 376. 4 Kent’s Com. 467. 1 Mass. 
art beat; Rep. 466. 2 Mass. Rep. 461. 10 Wheat. 449. For the 
plaintiff it has been insisted that the verdict of the jury 
subjecting the land to the fi. fa. was an eviction in law which 
was sufficient to entitle the plaintiff to recover, aud this case 
was analogized to a condemnation in a Court of Admiralty 
which had always been held sufficient to entitle the insured 
to recover against underwriters or insurers. But the analogy 
is imperfect in this: condemnation in Courts of Admiralty 
are always preceded by the seizure of the vessel or merchan- 
dize, which seizure operates a complete ouster or dispossession 
of the party insured. A levy upon land leaves the tenant in 
actual possession, and does not ipso facto operate his ouster 
or dispossession. Although in contemplation of law, land 
levied upon by the sheriff is considered in the custody of the 
law, yet it remains ostensibly in the actual possession of the 
defendant even after the sale of it by the sheriff who is bound 
upon the demand of the purchaser to give him possession, 
which can only be done by ousting the defendant in execu- 
tion of the possession which is demonstrative evidence that 
he had not before been ousted. It is therefore determined, 
that in order to maintain an action of covenant for breach of 
warranty, in cases of this kind, the plaintiff should aver, if not 
an eviction, that he had abandoned the possession of the 
land after it had been found subject to the execution, or that 
the land had been sold by virtue of the execution, and that 
he had been deprived of his possession thereof. ‘The motion 
to set aside the nonsuit is accordingly discharged. 
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WILKES, 
July, 1831. - 


env 


FLournoy 
The Executors of FLrournoy vs. Wittiam Coxe, Defendant v. 


in execution. James Danrex and Others, Claimants. Coxe. 


IN WILKES SUPERIOR CoURT, JULY, 1931. 


Motion for new trial. 


Rozert Fournoy, in his lifetime, had obtained a judgment In a case which 
against William Coxe, who was at the time insolvent. The aan 
defendant William Coxe, Zachariah Coxe, and Ann Coxe fact, where the 
whose father lived in Fauquier county in Virginia, emigrated Se” 
to this State about thirty years ago. Ann Coxe was single at and the special 
the time she emigrated, and remained single to the day of her Jury had decided, 
death. When she came to this State she brought two ne- no suspicions of 
groes with her, and hired them out, and managed them as papery 
her own without control. When her father died in 1803, he i, Se ae 

refused to grant 


had made a will and given the said negroes to the said Ann {new trial. 
Coxe in the following words, viz. : “ Item, I give to my daugh- 
ter Ann Coxe, two negroes, Hannah and Jarrard, and which 
ever should die first, Zachariah or Ann, the surviving one shall 
come in for the other’s part, if they should have no lawful 
heir,” &c. The sum of the testimony on the trial may be 
stated thus: That the negroes in dispute were originally the 


property of Abram Coxe of Fauquier county in the State of 
Virginia—that about the year 1798, his daughter, Ann Coxe, 
a single woman about 21 years of age, brought said negroes 
to the county of Wilkes in this State, and exercised the usu- 
al acts of ownership over them—that she never returned to 
Virginia during the life of her father, who died in the year 
1803—that on the 17th May, 1805, Ann Coxe sold Hannah 
to Andrew Ruddle, and executed an absolute bill of sale with 
general warranty—that at the time of sale Ruddle was in- 
formed by William Coxe the defendant in fi. fa., that Ann 
Coxe had only a life estate in said negro and Ruddle said he 
did not care, that he would as soon purchase the life es- 
tate as the absolute title. The witness who proved that 
Ruddle had this information, and that he said he would as 
soon buy the life estate as the absolute title, was Frances 
Wright, a daughter of the defendant in fi. fa., and it was 
proven that she was in a state of mental derangement about 
the time said negro was sold. It was proven by Thomas Ter- 
rell, who drew the bill of sale, that it was matter of notoriety 
that Ann Coxe had only a life estate in said negro under her 
father’s will. Mrs. Hillhouse, a witness, swore that she was 
well acquainted with Ann Coxe and always understood from 
her that she owned said slaves in her own right—that she 
never understood from Ann Coxe or from any one else, that 
her title to the negroes was limited to a mere life estate. The 
claimants were purchasers under Andrew Kuddle, the pur- 
chaser under Ann Coxe. William Coxe the defendant in ex- 
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witxss, ecution had purchased from Zachariah Coxe after the death 
July, 1831. of Ann, his title to the negroes in dispute. The special jury 
- lal found the property not subject to the execution—that is, in 
noenne® favor of the claimants. Plaintiff in fi. fa. moved for a new 
Coxr. trial on the following grounds. 

1. The verdict was contrary to law. 

2. The verdict was contrary to evidence. 

Per Curiam. The evidence in this case was contradictory ; 
viz., that Ann Coxe had but a life estate in the slaves, and 
that she claimed and exercised the rights of absolute owner- 
ship over them. It was the province of the jury to weigh the 
evidence and decide on the facts. ‘This they have done, and 
on due deliberation it is conceived, that the verdict of the 
special jury ought not to be disturbed. If the jury, in weigh- 
ing the contradictory evidence, which they had an unques- 

tionable right to do, have given the preponderance to that 
which supports the title of the claimants, the verdict cannot 
be said to be contrary to law. Let the rule to show cause 
why a new trial should not be granted be discharged. 
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IN ELBERT SUPERIOR COURT, MARCH TERM, 1831. 





Grorce R. Gitmer, Governor, &c. vs. Banks BLAcKWELL 
and Bensamin Bourne. 





Illegality. 





Judgment can: In this case the recognizance of the defendants had been 
upon a recogni- forfeited at the preceding term: a judgment had been signed, 
zance, until the and an execution had been issued and levied upon the pro- 
been required by perty of the defendants, who made the affidavit of illegality, 
meateenie alleging that the execution had issued illegally against them 
judgment should because there had never issued a scire facias—that until 
arnt tigay they had been required by scize facias to shew cause why 
judgment should not be entered against them, no judgment 
could be legally entered and that any execution issued other- 
wise than upon judgment after scire facias was illegal and 
na The facts alleged in the affidavit of illegality were ad- 
mitted to be true. 
regaich sao Decision. There is no state law regulating the subject. 
and execution is. Lt is however admitted that the practice of issuing scire facias 
te has been general throughout the state. The attempt made 
of, by affidavit of IN this case to subject the defendants to execution without 
illegality. first calling upon them to show cause why judgment should 
not be centered against them, is a departure from that prac- 
tice. It is understood that in Great Britain executions issue 
in the Courts of Exchequer upon forfeited recognizances 
For the English without first requiring the parties to show cause. But the 


practice on this : ; ° 
subject, see 2 Court of Exchequer in England is by a statute not in force 
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in this State, entitled to give relief in a summary manner in 


all cases where parties are entitled to it upon principles of 


justice. In this State no such authority has, by law, been 
given to thecourts. If the practice of issuing execution upon 
forfeited recognizances is sustained, the defendants in execu- 
tion may be compelled to pay the amount of the penalty in 
which they are bound, when in justice they ought to pay 
nothing. This would happen, Ist. Where the principal for 
whose appearance they were bound had died before the day 
at which he was bound to appear. 2dly. Where the princi- 
pal was detained in jail by legal authority at a different place 
from that where he was bound to appear. 3dly. Where the 
principal has fallen into the hands of public enemies, and been 
detained by them in captivity. In each of these cases the 
bail would be entitled to their discharge upon payment of the 
costs of the scire facias. But in each of these cases they 
would be bound absolutely for the penalty, if the practice of 
issuing execution upon the forfeiture was sustained. The 
affidavit of illegality must be sustained. 


+ GS e-- 
IN WILKES SUPERIOR COURT, JULY, 1831. 
The Heirs of Perer Earty vs. ApieL SHERWOOD. 
Motion to set aside the return to a Writ of Partition. 
Tue facts in this case are as follows. Mr. Francis Smith 


died in the year 1814, and by will bequeathed his land to be 
equally divided between his children at the death of his wife. 


7 


ELBERT, 


March, 1831. 


On’! 


GILMER 
v. 
BLACKWELL. 


Comyn’s Dig. by 
Day, p. 54, et 
seq. and the 
authorities there 
cited. 


When a man 
marries a wo- 


man holding pro- 


perty in her own 
e@ is ene 


Peter Early had intermarried with a daughter of Francis titled to thet pre. 


Smith. After his death, Peter Early died, and his relict in- 
termarried with Adiel Sherwood, the defendant in this mo- 
tion. Subsequent to the intermarriage, Mrs. Smith, the ten- 
ant for life died, and Mrs. Sherwood had previously deceased. 
The defendant in this motion applied for and obtained a writ 
of partition, which has been returned executed. The plain- 
tiffs in this motion, within the time prescribed by law came 
into court, and moved to set aside the return, on the ground 
that the defendant in this motion was not entitled to that 
part of the land which had been given to Mrs. Ann Early, but 
that they the heirs of Peter Early deceased are entitled to it. 

Per Curiam. When a man marries a woman holding pro- 
perty in her own right, the husband is entitled to that pro- 
perty, if he reduces it to possession in the lifetime of the 
wife; but if he does not reduce it to possession, and dies, 
such property shall survive to the wife, and shall not vest in 
the executor or administrator of the husband. But where 
property is given to the wife during the coverture, it vests ab- 
solutely in the husband, and need not be reduced to posses- 


perty, if he re- 
duce it to pos- 
session in the 
life time of the 
woman: But if 
he does not, and 
dies, the proper- 
Vv survives to 
the wife and 
does not vest in 
his executor or 
administrator. 


And if property 
be given to the 
wife during co- 
verture, it vests 
absolutely in the 
husband, and 
need not be by 
him reduced to 

session in the 
ife time of the 
wife. 

Tayl. 4. 1 
Hayw. 275 and 
278. 2 Conn. 

ep. 564. 2 
Conn. Rep. 143. 
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v. 
SHERWOOD. 
2 Day’s Comyn, 
209. , 1 Bac 
Abr. 290. 


In this pn ~ 

ight appea 
ra a po jal 
j to a hear- 
lag ‘before ano- 
ther special jury, 
exists in ty 
causes. 
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sion by him in the lifetime of his wife. In the case under 
consideration, the property was bequeathed to Mrs. Ann 
Early, during the coverture, it therefore vested in her husband, 
and after his death in his heirs, of whom Mrs. Early was one. 
Adiel Sherwood, the defendant in this motion, is entitled to 
that part of the land bequeathed to which Mrs. Sherwood was 


" entitled as one of the heirs of Peter Early deceased, and not 


to the whole of the land bequeathed, which vested in Peter 

Early in his lifetime ; although the life estate created by the 

will had not expired at the time of Peter Early’s death. 
Motion to set aside the return, sustained. 


+ @BOa- 
IN WASHINGTON SUPERIOR COURT, SPRING TERM, 1831. 


Mippteton Poot, Appellant, vs. Wm. Barnett, Respond- 
ent. 


+ Right of Appeal in Equity Causes. 


Tue question presented for adjudication in this case is the 
following : Does the right of appeal from a special jury, to a 
hearing before another special jury, exist in Equity causes in 
Georgia ? 

By a majority of the Judges. The correct solution of 
this question depends upon the 5th section of the 4th article 
of the Constitution of 1798, Prin. Dig. 558, and the 16th sec. 
of the Judiciary act of 1792, Watk. Dig. 480. and section 8th 
of the Judiciary act of 1797, Watk. Dig. 632. It is readily 
admitted with Judge Law, who dissents from this opinion, 
that the right of appeal from the verdict of a special Jury in 
equity causes is not authorized by the Judiciary act of 1799. 
But if that act is taken as the sole rule of conduct in equity 
causes, how has it happened that bills in Equity are submitted 
to the decision of a special jury? There is no provision 
which authorizes that practice in that act ; yet special juries 
throughout the State decide all cases in Equity. This prac- 
tice must have some legal foundation, or must have been in- 
troduced by judicial caprice. If the practice is to be traced 
to the latter origin, how has it happened, that it has been and 
continues to be uniform throughout the state? The univer- 
sality of the trial of cases in Equity by special juries is at least 
a presumption in favor of its legality. The right of appeal 
upon bills in Equity is admitted in six out of the eight cir- 
cuits, existing in this State. In two circuits only is the right 
refused. Both practices cannot be right, and it is important 
that the question be settled, that the administration of the 
law may be uniform thoughout the State. That the practice 
of granting suc’ appeals has not been the result of judicial 
caprice, may be : ly concluded by all who were acquainted 
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with the character of the eminent jurists who then flourished wassneros, 
in the middle and western circuits, where that practice is SPring,Term, 
known to have been contemporaneous with the judiciary act Cy. ey 
of 1799. That act was manifestly drawn with great care, Poot 
and in form is certainly an improvement upon all the preced- 
ing judiciary acts. It is understood to have been drawn by 
the late Judge Stith, and was doubtless intended to contain 
every thing necessary to the complete regulation of the judi- 
ciary department. Like all other human performances it has 
been found defective ; for it has made no provision for the 
decision of bills in equity. If that act is now to be consider- 
ed as the sole rule of conduct for the courts of this State, 
there is an end to the Equity jurisdiction of the Superior 
Courts, unless in defiance of that act, a practice supposed by 
some to be the result of judicial caprice is to be continued. 
But the Equity jurisdiction of the Superior Courts is believed 
to be derived from a higher source than the Judiciary act of 
1799. The trial of bills in Equity by special juries is derived 
immediately from the 5th section of the 4th article of the con- Prin. Dig. 558. 
stitution of 1798, which declares that “‘ Trial by jury, as 
heretofore used in this State shall remain inviolate.” The 
question then to be solved is, What was the trial by jury 
theretofore used in this State? By referring to the judiciary 
act then in force, it will be ascertained what was the trial by 
jury declared by the constitution to be inviolate. If the Ju- 
diciary act of 1797, which was then in force made no change 
in the mode of trial by jury in the preceding judiciary acts, or 
in the last act upon that subject, no ambiguity can rest upon 
the point in discussion. ‘The 16th sec. of the judiciary act Watk. Dig. 480. 
of 1792, vests the Superior Court with Equity powers in cer- 
tain cases, until the case is set down for trial, which shall then 
be submitted with the evidence to a special jury, who shall 
give their verdict on the same, but if either party shall be dis- 
satisfied with such verdict, an appeal may be entered in the 
clerk’s office within ten days after trial, when a hearing of 
such cause shall again be had before another special jury, and 
such trial shall be final and conclusive. The act of 1792 was 
repealed by the act of 1797, which, however, contained the 
same provision in the same words as the act of 1792. It is 
by virtue of the two last recited acts, that bills in Equity are 
submitted to the verdict of a special jury, and if submitted to 
a special jury the right of appeal from such verdict is as 
plainly given as the English language could give it. This 
was the trial by jury as heretofore used, which has been 
adopted by the 5th sec. of the 4th article of the Constitution 
of 1798, and is of equal authority with the Constitution itself. 

If this opinion be correct, and it is confidently believed to 
be so; it is unnecessary to examine the reasons and inferences 
of Judge Law upon the act of 1799. For admitting for the 
sake of argument that it was the intention of the judiciary 
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v. 
BARNETT. 
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wasmineror, act of 1799, to take away the right of appeal upon bills iv 
Spring Term, equity, it could not do it, because that right was secured by 


aw = the Constitution of 1793. 


Poo. 
v. 


Banvetr. 


But it is necessary to remark that 
the act itself discovers no such intention; for that act does 
not direct bills in Equity to be tried by special juries, and 
therefore cannot be supposed to have intended to take away 
the right of appeal, where it had not directed a trial. It has 
been urged (not indeed by Judge Law) that the acts of 1792 
and 1797, being repealed, could not have any application to 
the question. ‘If there was any force in this it could apply 
only to the act of 1792, for the act of 1797 was not only un- 
repealed at the adoption of the Constitution, but was the only 
act in force upon that subject at the time of its adoption. 
But thé objection is entitled to no weight in relation to the 
act of 1792. The Constitution says, “ ‘lrial by jury as here- 
tofore used shall remain inviolate. ” Does not the act of 
1792, show what was the mode of trial by jury used, before 
the adoption of the Constitution as clearly after its repeal as 
before it? If the Constitution had said trial by jury as now 
used, then resort would only have been had to the judiciary 
act of 1797; but when the word “heretofore” was used, it 
became proper to look behind the act of 1797, to see what 
was the mode of trial by jury in force before the act of that 
date. 

Judge Law appears to be somewhat embarrassed with the 
idea which he has attached to the word appeal. It is gener- 
ally true (as he says) that the idea of an appeal, is the re- 
hearing of a cause before another and higher tribunal. This 
is the idea attached to appeals in the legislation of England, 
and it was the idea attached to it in the legislation of this 
State anterior to the act of 1792. But it will be readily ad- 
mitted that the legislature was compctent to call its own acts 
by such terms as to it seemed proper, and that it had a right 
to apply the term appeal, as it has been applied in the acts of 
1792 and 1797, and that the constitution had a right to adopt 
this new application as it has done. The term appeal as 
applied in these acts, signifies only a right of rehearing, before 
the same Court, with a different special jury. ‘The Judge ts 
also at some difficulty in finding a satisfactory reason for such 
rehearing. If the law itself is clear, it is enough. But if it 
is necessary to give a reason for the law, it is believed a satis- 
factory one can ‘be assigned. In the case of ordinary appeals 
from verdicts at common law, the principal advantage in the 
estimation of the most skillful practitioners, is the ascertain- 
ment of the evidence of the adverse party and the discovery 
of the defects of the evidence produced by himself. The 
discovery made by the first trial enables both parties to come 
to the final trial with all the evidence applicable to the case 
properly arranged so as to establish the true merits of the 
controversy. If this is not the fact why are there so few ap- 
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peals by consent; If the whole or even the principal reli- 
ance was in the special jury, trials before a petit jury would 
become obsolete. Every day’s experience proves that trials 
before petit juries are constantly resorted to, and it must be 
for the reason just given. Ifa first trial be desirable in com- 
mon law cases which are generally simple and by no means 
complicated, how much more desirable is such a trial in_ bills 
in equity which are ulinost always complicated, consisting of 
questions of account and the settlement of intestate estates, 
involving the management of those estates for a series of 
years, embracing returns of the hire of negroes and the rent 
of plantations annually. Whoever witnessed an investigation 
of a bill in equity for settling a large estate in the hands of 
an executor or administrator after a lapse of fifteen and 
twenty years, will easily comprehend the advantages of a 
first trial, of a first exhibition of evidence and documents, pre- 
paratory to a final adjustment of a large intestate estate. 7” 

Judge Law, dissentient, delivered the following opinion. 

[ hold that the right of appeal from the verdict of a special 
jury toa hearing before another special jury, does not exist 
in Equity causes in Georgia; and for the following reasons. 

1. Because the right is not expressly given by the exist- 
ing laws of the State. 

2. By a just construction of our judiciary act of 1799, such 
right cannot be derived by implication from any of its provi- 
sions. 

3. The trial upon such appeal, being by a tribunal co-equal 
and the same in character, power and intelligence with that 
by which the first verdict was rendered, this right of appeal 
would be but a right to a new trial in all cases at the will of 
the party; and which by the constitution of 1798, and the 
judiciary act of 1799, the court has the power to grant, upon 
proper and legal grounds. 

!. The first act authorizing an appeal from the verdict of 
a special jury in an equity cause, is the act passed in 1792, 
regulating the judiciary. This act was repealed by the act of 
1797, which declares in sec. 86, “That all former acts for 
regulating the judiciary department of this State, be and they 
are hereby repealed.” The act of 1797, however, literally 
re-enacts the provisions of the act of 1792, on this subject, 
viz. sec. Sth of act 1797. The Superior Court shall in all 
cases respecting the discovering the transactions between 
co-partners, &c. be competent to sustain a suit by bill and 
proceedings therein, until the setting down of the cause for 
trial; such Superior Court shall then submit the merits of the 
suit with the evidence thereon, &c. toa special jury who 

shall give their verdict on the same ; but if either party shall 
be dissatisfied with such verdict an appeal may be entered in 
the clerk’s office within ten days after trial, when a hearing 
of such cause shall again be had before another special jury 
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wasmixaton, and such trial shall be final and conclusive.” By the judici- 
Spring term, ary act now in force, passed in 1799, sec. 61. it is declared 
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“That the act entitled ‘an act to revise and amend the 
judiciary system of this State’ passed at Louisville on the 
9th. Feb. 1797, from the Ist to the 67th clause inclusive, be 
and the same is hereby repealed.” We are thus brought 
down tothe act of 1799, to which we must look for this 
right, if it exist, seeing that the previous acts by which it was 
conferred are repealed. It is believed that no such right is 
expressly given by the act of 1799, and if it be derived from 
that act, it must be by the construction which shall be given 
to the 26th or 53d sections ; and this leads us, 

2. l'o inquire whether this 26th section can be extended 
to embrace Equity causes. I hold the opinion that this 
section is alone applicable to proccedings at common law. 
This I think is abundantly manifest from the whole tenor of 
the act, which has exclusive reference to proceedings at com- 
mon law until we arrive at the 53d _ section, where the special 
and equitable powers of the Superior Courts are pointed out 
and defined. Sut statutes “ in pari materia,” although they 
may have been repealed, furnish a just guide in the interpre- 
tation of a statute. ‘l'o show that the legislature did not con- 
sider this section as embracing cases in equity it is only 
necessary to refer to the act of 1797, sec. 37, where we find 
@ provision answering to the 26th sec. of the statute of 1799, 
and yet we have the special enactment as contained in the 
8th section on the subject of appeals in Equity cases. 

I cannot perceive either how it is possible to derive this 
right from the 53d section of the act of 1799. That section 
declares “ That the Superior Courts shall exercise the powers 
of a Court of Equity in all cases where acommon law remedy 
is not adequate, &c. and the proceedings in all such cases 
shall be by bill and such other proceedings as are usual in 
such cases until the setting down of the cause for trial. If it 
be conceded as some have supposed, that at this stage, the 
proceedings usual in Chancery ceased, and the trial was to be 
had by a jury as in common law cases, still there can be no 
pretence for the exercise of this right of appeal; an appeal 
from one to another coordinate and coequal tribunal being 
an exception, and not sanctioned by the usual course of pro- 
ceedings at common law. ‘he term appeal denotes the 
removal of a cause from an Inferior Court or Judge toa 
Superior Court or higher tribunal—from a petit jury to a more 
enlightened special jury—but the idea of an appeal from one 
to the same tribunal is unknown to our laws except as herein 
before referred toand which have been shown to be expressly 
repealed. But it will, I think, more fully appear by the fol- 
lowing suggestions under the third ground assumed, that this 
right cannot be implied from that section. 

3. The constitution of 1789, art. 3. see. 2. directs that “ the 
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general assembly shall point out the mode of correcting errors wasnrxeror, 
and appeals, which shall extend as far as to empower the ‘Pring, Term, 
Judges to direct a new trial by a jury within the county where Vw 


the action originated, which shall be final.” For the purpose Poor 
of carrying this provision of the constitution of ’89, into ,,.%) 


effect, the legislature anterior to the adoption of the consti- 
tution of 1798, had done no more than to authorize an appeal 
from a verdict rendered in the Superior Court, which appeal 
it is declared “shall be admitted and a new trial granted and 
tried the next term by a special jury.” By the construction 
given to the constitution it seems to have been considered 
that the judges had no power to grant a new trial after the 
trial of the appeal, but in fact that the new trial intended was 
the trial upon the appeal, which was final. ‘That such was 
the fact will be more apparent by referring to the provisoes 
contained in the repealing section of the act of !799—by 
which the act of 1797 is continued in force so far as relates to 
| proceedings which originated under ti; and the right of ap- 
| peal according to the provisions of said act, saved, from all 
verdicts rendered in any of those cases which originated 
. under the act of 1797, but which had been tried after the 
signing the constitution of 1798; and a further saving in 
relation to cases returned in any of the said courts prior to 
the constitution of 1798, which it is declared shall be tried 
, and appeals allowed and tried according to the act of 1797. 
Then follows this further proviso—< That nothing herein 
contained shall prevent any person from applying for a new 
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3 trial if he shall think proper, which the judges, or one of them, 
i shall grant if the same can be done on proper and legal 
: grounds as in cases arising under this act. If the judges 
y had the power of granting a new trial in their discretion 
8 anterior to the constitution of 1798, and act of 1799, whence 
1 the necessity of this proviso, and why the peculiar phraseology 
t ‘on proper and legal grounds’ as in cases arising under 
e this act.” Itseems to me very clear that the legislature con- 
C sidered the power to grant new trials after the trial upon the 
0 appeal as derived from the constitution of 1798; which 
I declares in the Ist sec. 3d art. that the judges shall have 
g power to order new triais on proper and legal grounds, and 
- which is followed by the act of °99 which declares in the 
e 55th section, that the Superior Courts shall have power to 
a grant new trials in any cause depending in any of the said 
€ Superior Courts, in such manner and under such rules and 
e regulations as they may establish, and according to law and 
n the usages and customs of courts. And in the 57th section 
y itis enacted “that in any case which has arisen since the 
|- signing the present constitution, or which may hereafter 
is arise, of a verdict of a special jury being given contrary to 


evidence and the principles of justice and equity, it shall 
and may be lawful for the judge presiding, to grant a new 
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trial before another special jury, in the manner prescribed by 
this act. If the legislature conceived that the judges had 
the right to grant new trials after the verdict of a special jury, 
prior to the constitution of 798, it is not easy to comprehend 
the reason for the limitation in the aforesaid section to cases 
arising subsequently to the signing that constitution. Thus 
then the constitution of ’39, makes the trial upon the appeal 
final. The legislature have so understood it, and have no 
where authorized a new trial after the verdict of a special 
jury upon the appeal. The constitution of ’98 does give 
the judges the power of granting new trials after the verdict 
of a special jury, and the legislature have limited the exercise 
of that right to cases arising since the adoption of that con- 
stitution. It was, I apprehend, under this view of the subject 
that the apparent necessity of allowing an appeal in an equity 
cause, presented itself to the legislature prior to the constitu- 
tion of 98. The propriety of an appeal from the verdict of 
a petit jury to a special jury, composed of the most respecta- 
ble and enlightened individuals in the county, carrying with 
them to the trial, superior intelligence and greater capacity 
for doing justice, and less liability to prejudice and influence, 
is enforced by considerations which all feel and understand ; 
but the allowance of an appeal from one special jury to 
another, equal in all respects in legal contemplation, is simply 
to grant a new trial in all cases at the will of the party. But 
the right to a new trial is put by the constitution of ’98 on 
its proper ground, and is predicated on some error commit- 
ted, or something unavoidably omitted, by which substantial 
justice has not been done. Hence it is, that whilst the 8th 
section of the act of ’97 is expressly repealed by the act of 
’99 we find no express reenactment upon this subject in that 
act, nor any thing which in my judgment can at all authorize 
the conclusion, that it was intended to be embraced in any of 
its provisions. On the contrary, for the reasons which have 
been assigned, I think it clear that the legislature did intend 
wholly to repeal this provision of the act of ’97, and to leave 
parties, if injustice had been done, to their plain and obvious 
remedy by application for rehearing. In the eastern circuit 
there is no appeal in an equity cause. When this practice 
commenced [ do not know. ‘The reasons for it do not ap- 
pear—there is nothing upon our minutes on the subject— 
but it is certain that the Judge before whom the question 
came must have arrived at the conclusion here stated as the 
practice shows. 
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OF THE STATE OF GEORGIA. 


IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Srate vw. Auton H. Pemserton and Jacos C. Buee. 


Tax fi. fas. and rule against the Sheriff to pay over 
money. 


Tue sheriff in answer to this rule returns that he has no 
money in his hands raised from the property of Jacob C. 
Bugg the defendant in one of the executions; but that he 
has money raised from the property of Alton H. Pemberton, 
which is claimed by older executions at the suit of individuals, 
and he prays for the order and direction of the court in pay- 
ing it out. In the opinion of the court the dates of the con- 
tending claims, are not material in determining them. If the 
collectors’ executions be considered liens in the hands of the 
sheriff, upon money raised from the sale of the defendant’s 
property, then the 14th section of the tax act of 1804, must 
control the question ; for it is there declared that ‘“ The taxes 
imposed by this act shall be preferred to all securities and in- 
cumbrances whatever.” The tax due is here considered a 
lien, and the 11th sec. of the same act shows it to be not 
upon the specific thing taxed, but upon the property gene- 
rally of the taxable. “ All persons whatever who are possess- 
ed of any land or slaves within this State, in their own right, 
or in the right of any other person, or in any way liable to pay 
tax by virtue of this act, shall pay, &c.” “And if on the said 
first day of February, any person or persons shall be in default, 
the collector of the county where such default shall happen, 
shall immediately proceed against such defaulter by distress 
and sale of goods and chattels, if any to be found, otherwise 
of the lands of such defaulter, or so much thereof as will pay 
the taxes due with costs.” Here is then manifestly a general 
lien upon all the property real and personal of the taxable, 
and the manner clearly pointed out, by which satisfaction may 
be had, namely, by distress and sale. And by the 30th sec- 
tion it is made “the duty of the sheriff in each county to 
receive from the tax collector therein all executions that may 
be tendered him for taxes, and to levy and collect the same, 
and to make due returns to the collectors, &c.” It then 
appears, that a debt due the State for taxes forms a general 
lien, equivalent to a judgment, upon all the property of the 
taxable, superior to every other incumbrance ; that it may be 
satisfied by distress and sale, under execution to be issued by 
the collector ; and that the sheriff is bound to levy and col- 
lect all executions placed in his hands by the collector by dis- 
tress and sale of the defaulter’s property. As between the 
State and individual judgment creditors, the liens being 
equally general, their rights to the money must be considered 
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as if both were judgment creditors, and the State becomes 
entitled to priority of payment under the 14th section of the 
tax act, even if the contest were with the individual creditor 
whose execution had raised the money ; which however does 
not appear to be the case here. ‘This appears to be a sum of 
money raised by the sheriff from the sale of defendant’s pro- 
perty, which he is notified to retain for the satisfaction of two 
executions against the defendant, one at the suit of the State, 
the other of an individual, and both of which he is bound to 
execute by levy and sale. But why sell with the money of 
defendant already in hand applicable to the satisfaction of the 
executions, which immediately attach to the money and _ be- 
come executed pro tanto, or fully, according to the amount 
of money. 

Let the tax executions be first satisfied, and any money 
which may remain be then paid to individual judgment credi- 
tors, according to priority. 


+ @GO«-- 
IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Tuos. S. Marrin, vs. Administrator of I. W. Fyrre. 
Attachment. 


Verdict for plaintiff, and motion for new 
trial. 


Tuis attachment was sued out during the life of the intes- 
tate, and has been revived against his administrator. The 
declaration contains two counts, one upon a promissory note, 
the other for goods, wares, and merchandize, sold and deliv- 
ered. No evidence was before the jury upon the first count, 
plaintiff having entirely failed in proving the note, which was 
denied on oath by defendant. Upon the second count the 
only evidence of sale and delivery offered, was plaintiff’s book 
of original entries which was objected to by defendant’s coun- 
sel, because at the time the entry was made, which was in 
plaintiff’s own hand writing, he kept two clerks, both of 
whom wrote in his books. ‘lhe objection was overruled, it 
being in proof that the clerks were dead. A merchant’s and 
shop-keeper’s books are, by constant practice, received as evi- 
dence to prove the sale and delivery of goods, when it is 
shown that the books offered are of original entry, are in his 
hand writing, that he keeps fair books, has had dealings with 
the person charged, and that he kept no clerk. _ In this case 
every preliminary proof was made but the last, which could 
not be made, as in fact the plaintiff did keep clerks. This 
sort of proof should be received and weighed with great cau- 
tion, as it is an exception from a fundamental and very salu- 
tary rule of evidence, that a man shall not be permitted to 
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make testimony for himself: but it is an exception our courts 
have found it necessary to make, for the cause of truth and 
justice, and for the relief of those among us, (and they are 
not a few,) whose business obliges them to extend credit, but 
who cannot afford to keep clerks. . Every guard should be 
thrown around a cause necessary to secure it from being pre- 


judiced® by such testimony framed to suit an occasion ; hence 


the preliminary proofs always required. Had this plaintiff 
kept no clerks, his book would have been received without 
objection :. had the entry been in the hand-writing of one o 

the clerks, he being dead, the book might unquestionably 
have been received ; but the entry happens to be in the plain- 
tiff’s own hand writing, and the only persons who may be 
supposed to have any knowledge of the affair are dead. 
Upon what principle does the case of the plaintiffs differ from 
that of one who kept no clerk? ‘They are both alike depend- 
ent on their books for proof of sale and delivery, as they con- 
tain the only evidence of it. ‘The testimony is only admitted 
in any case, as matter of necessity, arising from the want of 
better; and there is no particular merit in not keeping a 
clerk, nor particular fault in making an entry in one’s own 
books. Whenever books are received they are open to re- 
mark from the court, and are subject to the strictest scrutiny 
of the jury, and if there be the least suspicion of fraud or un- 
fair dealing, they will be disregarded. In this case had the 
clerks been in life, they should have been examined ; but be- 
ing dead, the only evidence left the plaintiff was his book of 
original entries, and there can be no danger in extending the 
exception from the general rule to a case such as this. The 
principal difficulty that the court finds arises out of the entry 
itself, which is simply, ‘Pills receivable to merchandize,” 
and this additional entry, ‘“ Rece’d Isaac W. Fyffe’s note for 
goods sold him this day, at 60 days, for 703,81.” 

By our judiciary act, a plaintiff is required, plainly, fully 
and distinctly, to set forth his cause of action. ‘The count in 
the declaration here contains but the general allegation, for 
goods, wares and merchandize sold and delivered, and is with- 
out a bill of parcels; which defect would have been fatal if 
insisted on according to the rule of court, but was waived by 
the defendant’s consenting to go to trial without demanding 
it. Yet, though waived, the necessity of proving the partic- 
ular goods sold was not dispensed with. The entry is too 
general, of itself, to prove the sale and delivery of any par- 
ticular goods. From this it cannot be known what one 
article, among the almost infinite variety of articles classed 
under the head of merchandize, was sold and delivered to the 
defendant ; nor whether the price is just and reasonable, or 
unfair and exorbitant. To take the whole case, declaration 
and proof together, and it is impossible the defendant can be 
apprized, for what he is sued, or know against what he is to 
3 
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nicumoxn, defend. And besides the entry itself showed an outstanding 
June, 1831. security. There was an objection made to any proof what- 
ane ever under this count because the attachment was sued out 
v. _upon the note only. ‘This objection was overruled, it ap- 
Administrator of pearing that before declaration filed, the attachment had been 
"dissolved by defendant’s'giving special bail, and being in court 
might well be thus declared against. What effect this may 
have on the bail isa distinct question. The court has not 
changed the opinion it then expressed, but the point is open 
for argument, should the defendant in the future progress of 

the cause think proper to urge it. 

As the court is not satisfied with the verdict for the reasons 
assigned in reference to the proof derivable from the entry in 
plaintiff’s book, and believing as it does that justice requires 
a new trial; it is ordered that the verdict be set aside, and 
a new trial granted. 


or BQO aa-- 


IN RICHMOND SUPERIOR COURT, JUNE TERM, 1508, 
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iswruen Roni wv. Eywarp J. Buack. 
Trover. Verdict for Defendant and motion for new trial. 


A. sold Boa AT the trial, plasnti! offered a bill of sale under the hand 
carriage andhar- and seal of defendant conveying to him the carriage and 
gy wheh harness which are the subject of this suit. It was in proof 
bill of sale; the that the carriage was not delivered by the defendant at the 
Beepeny ee the time of sale, but that he undertook and promised to deliver it ; 
time of sale, — that in pursuance of such proiise, he had it removed to Stone’s 
aie a ond landing on the Savannah liver, with a view of placing it on a 
in pursuance of boat to be carricd to Augusta where it was to be delivered to the 
ar a ae plaintiff, which however was never done by him ot his under- 
ae ane further complicd with; that the plaintiff called upon 

t a boat r : : . ie 
er aed an the defendant, and demanded the delivery of the carriage, 
ae andde- which he refused. ‘Uhere was proof that the plaintul knew 

ed to B.; = aes Pecans 
which ii where thie carriage Was, and that he might Have taken pos- 
was never done, session of it at any tle ne bad chosen, no impedtiacut what- 
nor his promise : . tet ae eT ae ee a ee 
furtner complied ever being lnterposed IV Lie Goicnuant, fe 
with: B. calied Upon these facts a legal question arises upon which the 
on him for the : ae : = : - 
delivery of the Case entirely depends. ‘At is this. WPoes the conduct of the 
agen gy defendant, amount to cithcer an actual or constructive con- 

. refused: B. fi : : aye : ee : 
knew where the Version of the carriage | fo his own user If It do, there is 
eT ae “2% ample evidence to entitle the plaintiff to a recovery, and a 
an : ‘ : : 
taken it when he new trial should be granted. A conversion is a wrong done, 
poe. by which the wrong doer deprives another of his goods 

The jury hav- altogether, or for a time only. ‘To maintain an action for 
rad found i this wrong, the plaintiff must first prove his title to the goods, 
foregoing Ss z ore orate o er = : 
to be truc, md Which is done in this casc by the bill of sale: and next the 
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conversion which may be done either directly and positively 
or presumptively ; that is, he must prove an actual conver- 
sion, or those facts from which it may be presumed. It is 
essential to a conversion that there be some tortious act. A 
mere non-feasance is not sufficient. Bromley v. Coxwell, 2 
B. & P. 488. In the case before us it is not pretended there 
was a tortious taking. The carriage was rightfully in defen- 
dant’s possession who agreed to perfect the sale of it to the 
plaintiff, or rather, in pursuance of such sale to deliver it to 
him at Augusta. Nor isit pretended that there was an appli- 
cation of it to the use of the defendant in any manner what- 
ever. But the plaintiff’s counsel in argument considered the 
defendant as bailee of the carriage, from the time of the de- 
livery of the bill of sale, and contended, that his removing 
of it to the landing and abandonment of it there was an 
actual conversion. If we consider the defendant as bailee of 
the carriage, his removal of it to the landing was in part per- 
formance of his undertaking to deliver it at Augusta and was 
in conformity with the object of the bailment and not contrary 
to it. ‘The leaving it there was carelessness, or negligence, 
or at the worst, an abuse of the carriage, neither of which 
would amount to a conversion of it by him as bailee. 3 
Starkie on Evidence, 1493. Reliance however, was chiefly 
placed upon the demand and refusal as presumptive evidence 
of aconversion. This presumption may be rebutted, and is 
not conclusive upon the defendant. Stet presumptio donec 
probetur in contrarium. And where it is apparent from 
other circumstances that there was no conversion, the evidence 
arising from a demand and refusal fails. 2 Mod. 245. In 
trover against a carrier, denial is no evidence of a conversion, 
if the thing appear to be really lost through negligence. It 
is different, however, if he have it in his custody and refuse 
to deliver it. Salk. 655. It is admitted the carriage was 
not in defendant’s possession at the time of the refusal to 
deliver it, and though not lost, was negligently or wilfull 

left by him at the landing. For this negligence, abuse of the 
carriage and failure to deliver it, defendant may be made to 
respond to the plaintiff, but not in this form of action. It 
must be upon his contract, unless we entirely confound the 
forms of action, and break down the statutory rule of law 
that the allegations and proofs must agree. ‘The jury were 
instructed to find for the plaintiff, if the proof showed any 
application of the carriage to the use of the defendant, or any 
disposition of it by him to purposes other than those which 
were the object of the bailment, considering him as bailee, or 
if at the demand the carriage were in his possession, and his 
refusal were a tortious resistance to the plaintiff’s right to 
possess it. But if the refusal to deliver were but a violation 
of defendant’s promise and undertaking, and they found no 
actual conversion, their verdict must be for the defendant. 
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nicumoxy, They found for the defendant, and though the justice of the 
June, 1831. ase may be with the plaintiff on the merits, a different verdict 
—~ ~ could not have been rendered in this form of action without 


Rott ; i its : : 
© a violation of law. ‘The motion is therefore refused. 


Brack. 


--- Qe 44s 


IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Anrowere Picever for the use of Strernen Reep vs. the 
Administrator of Joun Cormick. 


Assumpsit. ! erdict for defendant, and motion for new 
trial. 


Inacourtwhose "J'ai suit was commenced in the court of Common Pleas 
sone roa par. Of the city of Augusta to recover the amount of a note with- 
ticularamount,a in the jurisdiction of that court. The note was given by 
ene sta John Cormick to Benjamin Picquet and transferred by him to 
exceeds that a- the plaintiff, after iis maturity. At the time of the transfer, 
et John Cormick held a note given by Benjamin Picquet, for a 
pleaded in an fn- sun greatly beyond the jurisdiction of the court of Common 
ferior Conedie. Pleas, Which note defendant has pleaded as a set-off, and 
tion, and allow- the verdict being for him, the plaintiff moves for a new trial, 
- oo Pe on three grounds. 

thoughthe cause }, Because the set-off exceeded the jurisdiction of the 
con tcomes court below, and therefore ought not to have been allowed in 
up sudject tothe this court. 

sam hereaver. 2» Because the court rejected the testimony of Benjamin 
dict had been Picquet, a witness offered by plaintiff. 

given for the bay 3. Because the verdict was contrary to law and evidence. 
on appeal under ~='[The Court of Common Pleas, from which the case is ap- 
a _ pealed, is one of limited jurisdiction. By the act of 19th 
nog sions December 1528, under which this suit Was commenced, the 
and granted a Court is restrained froin taking jurisdiction of any suit or 
new trial. action, ex contractu wherein the principal debt, exceeds 
two hundred and fifty dollars. The act of 17th December 
1818, which enlarged its jurisdiction, declares that “ The said 
court shall have cognizance of all causes of a civil nature, 
not involving title to real estate within the limits of the cor- 
poration of said city, where the demand shall exceed twenty 
dollars, and shall not be above two hundred.’”’ ‘The words of 
the act of 9th December 1822, still farther enlarging the ju- 
risdiction of that court, are, that it “shall have cognizance 
and jurisdiction of all cases cf a civil nature, &c. when the 
debt or demand shall ve over thirty dollars, and not exceed- 
ing three hundred dollars.” And the act of the 2lst De- 
cember 1829, gives the court “ jurisdiction in all civil cases, 
&c. where the sum claimed or the demand of the plaintiff, 
shall not exceed the sum of three hundred dollars, exclusive 
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of interest.”” These several acts are cited to show that in each 
the debt or demand or sum claimed not only limits the 
amount for which judgment may be given, but also the debt 
or demand which it can consider, or of which it can take cog- 
nizance. But they all refer to the claim or demand of a 

plaintiff. Nothing is said in any of the acts, except that of 
F318, relative to the manner of defence. That act authorizes 
the defendant, to appear and make his “ defence, or answer in 
writing which shall plainly, fully, and distinctly set forth the 
cause of the defence, &c.” and may containas many several mat- 
ters not inconsistent with each other, as may be deemed ne- 
cessary for his defence. This will allow the plea of set-off, where 
there exist mutual debts ; but it will not enlarge the jurisdic- 
tion of the court, and enable it to take cognizance of a debt 
or demand set up by a defendant, which it would not enter- 
tain for a plaintiff. The limitation must apply alike to each 
party, and the court can no more take cognizance of a cause 
for one, than for another where the pleadings themselves 
show the debt or demand not to be within its jurisdiction. 
The demand set up in this plea, exceeds twelve hundred dol- 
lars. By our law, a defendant pleading a set-off, may claim 
judgment for any balance found due to him. In this case, it 
is apparent that no judgment can be rendered to the holder 
of the note set off, but the question of jurisdiction is the 
same, as if Benjamin Picquet were the plaintiff. If then the 
amount for which judgment may be given, and not the claim 
presented were to be considered as limiting the jurisdiction of 
the court, a defendant might have its judgment for double 
the amount to which its jurisdiction directly extends, first 
against the plaintifl’s demand, and then for the balance. But 
the claim or demand, no matter by what party advanced must 
form the limit, upon the principle that courts of limited ju- 
risdiction cannot take cognizance of a cause unless the plead- 
ing shows it to be within its jurisdic ition ; and here the plead- 
ing not only does not show the matter upon which its judg- 
ment is asked, to be within, but actually shows it to be with- 
out its jurisdiction. 

This court which now has cognizance of the cause, being 
subject to no such limitation, it is contended cannot be ‘affect- 
ed by any want of jurisdiction i in the court from which it was 
appealed, the appeal having brought the cause up in its total- 
ity. What do we understand by the appeal bringing the 
cause up in its totality, an expression we so often hear in our 
courts? It is a strong expression, and well calculated to con- 
vey the idea intended, and to show the effect of an appeal 
under our judiciary, upon the rights of the parties: The 
cause comes up by appeal in its totality, that is, the appellate 
court may not only correct errors in matters of law, but may 
try all matters of fact; the appeal having set aside the .ver- 
dict below, and placed the parties before the appellate court, 
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When the sta- 
tute prescribing 
a bond declares 
all bonds not tak- 
en pursuant to it 
void, the statute 
must be strictly 
pursued as bonds 
which do not 
conform to it are 
void by express 
enactment. 


When the sta- 
tute contains no 
such provision, 
the conditions 
of bonds taken 
under it, which 
are contrary to 
the statute, are 
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in the same condition in which they stood in the court below, 
before trial. Hence upon an appeal from the Inferior Court, 
either party may amend his pleadings to suit the facts of his 
case, or perform any other act preparatory to trial, in the same 
manner he might have done had the amendment been moved 
for there ; or had the case been commenced in this court ; and 
the reason is obvious. ‘lhe appeal but sets aside the verdict, 
and transfers the cause from one court to another of general 
jurisdiction, and cach concurrent. ‘The rights of the parties 
are in no way altered, and the cause stands before the court 
in its totality, that is, entire, as it stood in the Inferior Court. 
The appeal from the Court of Common Pleas, also sets aside 
the verdict and transfers the cause to the Superior Court en- 
tirely as it stood in the court below without at all affecting the 
rights of the parties or varying them from what they were in 
that court. And it follows, that before this court can take 
cognizance of a cause upon an appeal from that, it must ap- 
pear that that court had cognizance of it. If the principle 
then be correct, (and it is believed tobe) that the Common 
Pleas being of limited jurisdiction, cannot take cognizance of 
a debt or demand, ina plea of set-off, over which it could 
not entertain jurisdiction if presented by a plaintiff in his 
declaration, then the verdict of the jury was wrong, as the set- 
off was the only evidence to warrant it. This being the 


opinion of the court, it is unnecessary to consider the other 
grounds. 
Let the verdict be set aside and a new trial granted. 


= OBO. 


IN COLUMBIA SUPERIOR COURT, SEPTEMBER TERM, 1831. 


Invention Courr or Cotumst, for 
. The Administrators of 


THE 
IN I.DMONDSON, US 


Tue Justices or 
the use of Grirr 
Joun Wynsvy. 


Debt. 


Ar the last term this cause came on for trial, and objections 
being taken to the bond on which the action is founded, it 
was rejected, and a nonsuit awarded, with leave to move to 
set it aside. ‘That motion was made and argued, and having 
been considered by the court is allowed. 

The action is on an administration bond, and the objection 
taken to it, is its want of conformity to the condition prescrib- 
ed in the act of 18th December, 1792, © 'To protect the es- 
tates of orphans, and make provision for the poor.” This 
non-conformity consists in the omission of the words “ or 
knowledge,” in that part of the prescribed condition which 
requires the administrator to “ make a true and perfect inven- 
tory of all and singular the goods, chattels, and credits of the 














OF THE STATE OF GEORGIA. 


said deceased which have or shall come to his hands, posses- 
sion, or knowledge.” It had been decided in this court in 
the case of the Justices of the Inferior Court of Columbia 
County, for Jones vs. Richard Mubanks eé al., that the omis- 
sion was a fatal variance, rendering the bond absolutely void. 
Upon the authority of that case chiefly, and upon the maxim 
stare decisis, it was that the court rejected the bond. Not 
satisfied, however, with the decision, and aware of the impor- 
tance of the question, it has been attentively examined, and 
the result is a conviction in the mind of the court that it er- 
red, and that the bond should have been received. 

The principle assumed in the case of the Inferior Court of 
Columbia vs. Eubanks, is, that ““ Whenever a statute prescribes 
a particular mode or forin, that particular form must be pur- 
sued, and no other will be valid.” ‘This principle rests for 
support Gpon the authority of the Constitutional Court of 
South Carolina, in the case of the Commissioners of the Poor 
of Lawrence district, vs. Gaines and Others, 1 8. C. Rep. 
459, and the dissentient opinion of Marshall C. J. in the case 
of Speake and Others vs. The United States, 9 Cranch. 28. 

In the first case, the court, after adverting to the particular 
facts of the case before it, lays down this broad principle, 
that “‘ where an act of Assembly requires a thing to be done 
in a particular way, that way and that alone must be pursu- 
ed.” Without doubting the correctness of the judgment of 
the court in that case, there may be great doubt, whether the 
principle laid down be of as universal application as_ the un- 
qualified terms used by the court would import. The bond 
upon which that adjudication was made was a bastardy bond, 
taken colore officti under a magistrate’s warrant, and not only 
did not conform to the act, but was opposed to it. The ob- 
ligee in the bond was different from the obligee designed by 
the act; the uses to which the money was to be applied were 
different from those prescribed in the act; and the condition 
of the bond was oppose: to that prescribed. ‘The court is there 
considered as determining, that the bond having been exact- 
ed from the obligor under color of oflice while he was in ar- 
rest under a magistrate’s warrant, was void as a voluntary 
bond at common law, and was void as a statutory bond, for 
the reasons above stated. 

The case of Speake and Others vs. The United States was 
upon an embargo bond, the objection to which was, that it 
was for more than double the value of the vessel and cargo, 
for which sum only it should have been according to the act. 
In opposition to the opinion of the Court, the Chief Justice 
“was rather inclined to think that the plea was good, which 
stated that the bond was given for more than double the value 
of the vessel and cargo. If the bond was given for more than 
double that value, he thought it was void in law.” 


These are the authorities upon which the court is called 
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The obligor 
can in no case 
be permitted to 
take advantage 
of the omission 
of conditions 
when the omis- 
sion is beneficial 
to himself. 


When the con- 
ditions omitted 
are onerous to 
the obligor, they 
shall not be per- 
mitted to charge 
him; but if a 
statute prescrib- 
ing the condition 
of a bond to be 
given by an offi- 
cer, agent, trus- 
tee or other per- 
son, enumerate 
particular duties, 
and also contain 
general words 
which include 
his whole duty, 
an obligor in a 
bond taken un- 
der such statute, 
is not discharged 
from his general 
obligation by an 
omission of such 
particular enu- 
meration. 
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upon to set aside an administration bond, solemnly, delibe- 
rately, and voluntarily entered into, because of the omission 
of a comparatively unimportant part of the duties of an ad- 
ministrator, as set forth in the form of the condition given in 
the act. For these authorities the court has high respect ; 


Administrator of but looking to the consequences of the decision it is about to 


Wyny, 


pronounce, not alone upon the interests of the present plain- 
tiff, but of perhaps more than half of those interested in ad- 
ministration bonds throughout the State, it would yield to the 
force of the authorities only from a conviction that they con- 
tain incontrovertible evidence of the law; and that the prin- 
ciples they assert are strictly applicable to such a case as this 
before the court. ‘The reason assigned for the rejection of 
the bond is that it is void in law. That it is void by common 
law is not pretended. The condition contains nothing malum 
in se, nothing immoral or of turpitude or crime, nothing 
against public policy or interest, nor any thing which the ob- 
ligor might not most honestly and legally perform. If void 
in law then, it must be by reason of some statutory provision 
either general or special. No legislative enactment is known 

to the court which adopts the ge neral principle that “ when- 
ever a statute prescribes the particular mode or form, that par- 
ticular form must be pursued, and no other will be valid.” 
Indeed it seems at variance with the spirit that usually per- 
vades our legislation, which sacrifices form to substance ra- 
ther than substance to form. Nor is there any thing in the 
act which prescribes the form of an administration bond, that 
specially declares all other bonds not in the given form to be 
void. On what then does the principle rest? It must be on 
the authority of courts, and is but a rule adopted by them to 
carry into effect the legislative will, as supposed to be mani- 
fested by declaring a form. And it is a rule too, by no 


means universally adopted by the courts. The Court of 


King’s Bench in England do not adopt it as may be inferred 
from the case of Rogers and Reeves, 1 Term Rep. 418. in 
which a simple contract security entered into under 23 Hen. 
6. ch. 9. which prescribes a bond is declared void, and the rea- 
son assigned is that “‘ The statute in this case having prescribed 


the form of security and having declared that all others shall |~ 
be void, the security must be in the particular form marked out rg 


by the statute. But it is held under this statute, thus strict, 
that though a sheriff may not depart from the prescribed form, 


a plaintiff may. The Supreme Court of the United States . 


do not adopt it as we have seen in the case of Speake and 
Others against the United States. It is not the rule in the 


Supreme Judicial Court of Massachusetts, as we learn from |” 


the case of Morse v. Hodsdon and Others: 5 Mass. Rep. 314. 


That was an action upon a replevin bond not taken in con- | 4 
formity to the form prescribed, and is a case very apposite to | 7 


the one under consideration. Parsons, Ch. J. in deliv- 
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ering the opinion of the court, says, “ Indeed we do not re- 
cognize any principle of the common law, by which the bond 
in this case is void at law. If it be void, it must be so in con- 
sequence of the statute directing the form of the writ of re- 
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plevin. True it is, that the condition in this case is variant Tfener Court 
from the form there directed ; but that statute docs not pro- Administrator of 


hibit the taking a bond of any other form, or declare a bond 
of any other form void.” And in conclusion he adds, “ But 
without regarding the inconveniences that may result to either 
party, the bond must be good, unless it be declared void by 
the common or statute law, and we know of no law by which 
it is made void.” 

The Supreme Court of New York do not adopt it. In the 
case of the supervisors of Allegany County vs. Van Campen 
and Others, 3 Wend. 48, on a question, such as the present, 
which arose upon the legal effect of a want of conformity 
between the bond of the defendant, and that prescribed by the 
statute, that court says “ There is nothing in the bond which 
is not prescribed in the statute, and it contains in substance 
every thing which the act requires. Its legal effect and 
operation is the same.” And further “the act does not 
declare that a bond in any other form than that prescribed 
shall be void, as does the act concerning sheriffs, Sc.” The 
plea is therefore bad. 

It is not the rule in the Courts of North Carolina. In the 
case of Williams vs. Yarbrough, 2 Dev. N. C. Reports, 14. 
Henderson J. says, ‘‘I am satisfied that almost all courts have 
gone too far in enforcing the rule, that a bond required by a 
statute must in all respects conform to the regulations of the 
statute, otherwise it is void, or that it cannot be treated asa 
statutory bond, but must be enforced, if at all, as a voluntary 
one. I perfectly agree that in all essential points, the statute 
must be observed—that no other or greater obligation must be 
imposed by the bond than the statute authorizes. But I think 
that he who is called upon to fulfil it cannot say the bond is 
void, or even without the statute, as to the obligations which 
the bond imposes, because there are other obligations which 
ought to have been imposed upon him, and which have been 
omitted. I cannot believe such to be a sound construction. 
Such objections to be sure might be made by him, for whose 
benefit such omitted obligations ought to have been inserted ; 

but I think it by no means follows, that if the one party could 
reject it, the other is not bound by it.” See also The Gover- 
nor vs. M’Affee, ib. 17. Nor is it even the case in the Court 
of Appeals of South Carolina. In the case of Bates et al. 
vs. The Treasurer, recently decided in that Court, which was 
upon a sheriff’s bond for $12,000, the statute prescribing 
but $7000, Judge O’Neal says “ It is supposed that the bond 
if not taken in exact conformity to the act, is void. But the 
act itself makes no such provision, and unless it does, the ob- 
4 


YNN. 
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covumsra, jection is unavailing. For to render a bond taken under a 

Septem ‘statute void, it must be so according to the express enactment, 

~~ «or: must be intended to operate as a fraud by color of the law 

Justices or Nn the obligors, or must be intended as an evasion of the sta- 
Inferior Court tyte,”’ 

Administratorof Then, as a rule for the ascertainment of the legislative will, 

Wrrx. —_ resting upon the authority of courts, it fails of support, the 

* highest courts, and those of greatest authority being opposed 

to it. Besides, no rule can be either a good or a safe onc 

that has not for its object the advancement of justice ; or 

is not calculated in its operation to produce that effect; and 

the object of this rule, if to be inferred from its tendency, is 

rather to defeat than to advance justice. Upon a careful ex- 

amination of the subject, and a review of the authorities, the 

court feels disposed to adopt the following principles or rules. 

Ist. Where thestatute prescribing a bond declares all bonds 
not taken pursuant to it void, the statute must be strictly 
pursued, as bonds which do not conform to it, are void by ex- 
press enactment. 

2d. Where the statute contains no such provision, the con- 
ditions of bonds taken under it which are contrary to the 
statute are alone void ; as also are onerous conditions beyond 
the statute. 

3d. The obligor can in no case be permitted to take advan- 
tage of the omission of conditions, where the omission is be- 
neficial to himself. 

4th. Where the conditions omitted are onerous to the ob- 
ligor, they shall not be permitted tocharge him; but if a sta- 
tute prescribing the conditions of a bond to be given by an 
officer, agent, trustee or other person, enumerate particular 
duties, and also contain general words which include his whole 
duty, an obligor ina bond taken under such statute, is not 
discharged from his general obligation by an omission of such 
particular enumeration. 

That part of the condition prescribed which is omitted in 
the bond under consideration, is comparatively unimportant. 
The administrator has bound himself to “ make a true and 
perfect inventory of all and singular the goods, chattels, and 
credits of the deceased, which have or shall come to his hands 
or possession, or into the hands of any other person or per- 
sons for him,” and the same “ well and truly to administer ac- 
cording to law, and to make a just and true account of his 
actings and doings thercon when required, &c. 

The omission is simply as to the inventory. He does not 
undertake to inventory the goods, chattels or credits of the 
deceased, which shall come to his ‘ knowledge.’ But with 
that exception, the whole duties of an administrator have 
been undertaken ; and it may be a question whether his un- 
dertaking to administer the estate of the intestate “which 
have or shall come to his hands or possession, or the hands 
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or posgession of any other person or persons for him” does 
not even embrace this exception. Whether it does or not, 
however, the omission does not render the bond void. 

Let the nonsuit be set aside, and the cause reinstated. 


IN RICHMOND SUPERIOR COURT, JUNE TERM, 183]. 
Tue Strate vs. Lean Simons. 


Judgment for catile stealing. 


r 


on several grounds. 
the alleged larceny, was claimed by her, as her own property, 
which claim repels the idea of felonious intention, necessary 
to make the taking a larceny. 

This is the only ground on which the motion can rest ; 
and as it is the province of the jury to decide upon the inten- 
tion, it is exceedingly questionable whether the court should 
interfere with their verdict, in a case where there has been 
no improper conduct by the jury, and where there was some 
testimony from which a felonious intention might have been 
inferred. 

The mind of the court has inclined strongly against the 
motion; and in now yielding to it, greatly apprehends 
that it allows too much latitude to the discretion and power 
of the court, in granting new trials, and makes a dangerous 
precedent. But there are peculiar circumstances in the case 
which seem not only to authorize, but to require the exercise 
of this power, which is given for the advancement of justice. 
The subject of the alleged larceny is a part of a considera- 
ble property to which the defendant and the prosecutor assert 
adverse claims. Each has endeavored to obtain and keep 
possession of it, and the prosecutor has thus far prevailed. 
In their various contests, much very angry and bitter feeling 
has no doubt been excited, and each is still struggling for the 
property. Under these circumstances, and in this state of 
feeling the defendant may have gone, and possibly did go 
very unwarrantable lengths to get possession of the cow; yet 
if she acted from a belief that the cow was hers, and took 
her bona fide under such claim, however she may have tres- 
passed upon the rights of the prosecutor, there could have 
been no felonious intention. And under a claim asserted 
thus privately and publicly, even here in this court, proof 
must be very clear that the taking was mala fide and in fraud 
of the rights of the prosecutor to warrant a conviction ; and 
here the proof was not very strong. 


It is said juries are the judges, in criminal cases both of Prin. Dig.372. 
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law and fact, and that courts should be cautious of interfering 
with their verdicts. This is true, but as juries may mistake 
both law and fact, and may sometimes draw improper legal 
conclusions from given facts, it is the business of courts to 
prevent injustice being thereby done, and to allow them an 
opportunity of correcting any error into which they may have 
fallen, by granting a new trial. And as the court believes 
that in this case, thus doubtful as it considers it, a new trial is 
much the safer course, and one that justice prescribes, 

It is ordered that the verdict be set aside, and a new trial 
awarded. 


-1r9 @BO«-- 
IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Tue State vs. Cuartes F. SHERBOURNE. 


Indictment for voluntary Manslaughter. Verdict guilty, 
and motion for new trial. 


In this case the jury were selected and charged with the 
cause on Saturday evening, but the court not being able to 
finish the trial, it was suspended until Monday morning, and 
the jury left in their room under charge of a bailiff. During 
the recess of the court the bailiff, regardless of his duty, not 
only permitted the jury to separate, but allowed several 
individuals to enter the room and _ have free intercourse with 
them. For this cause the defendant moves for a new trial, 
and it must be allowed. 

The misconduct of the jury was very gross ; and upon the 
present motion the court will not stop to inquire into the 
motives of the jury; or the intentions of those who com- 
mingled ith them, or whether a word passed between the 
jury and others in reference to the cause in hand. The trial 
by jury must be preserved stainless and pure, and the prece- 
dent which a judgment on this verdict would furnish would 
be most dangerous. 

Let the verdict be set aside, and a new trial granted. 


- @QO«-- 
IN RICHMOND SUPERIOR COURT. JUNE TERM, 1831. 
Beers, Boorne and Sr. Joun vs. Tuomas Crowern. 
Verdict for plaintiffs, and motion for new trial. 


THE action is to recover damages for the breach of a con- 
tract, by which the defendant agreed to transfer to the plain- 
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tiffs within a limited time two United States ‘Treasury checks 
on the Bank of the United States payable at Charleston, and 
to receive therefor notes of the Banks of the United States, and 
current notes of the Bank of Georgia in the proportion agreed 
on, and in amount equal to the checks. 

The contract was fully proved as was the offer of the plain- 
tiffs to comply with their part of it, and the refusal of the 
defendant; and the evidence showed considerable trouble 
and loss to have been incurred by the plaintiffs in their efforts 
to perform the contract, while it presented no circumstance 
of excuse for the defendant, who rested his defence entirely 
on the statute of Frauds, by the 17th section of which he 
contended that the contract was void. 

Upon this single point the case turns ; and the plaintiffs 
deny the contract to be within the statute. Ist. Because 
treasury checks are neither goods, wares nor merchandize 
within the meaning of the statute, and 2d. Because the con- 
tract is one of exchange and not of sale. 

No case is shown, and it is believed none exists, in which 
bills of exchange, promissory notes or Bank checks have been 
adjudged either goods wares or merchandize within the 
meaning of the statute. In the case of Colt v. Netterville, 2 
P. Wms. 307. the Lord Chancellor King refused to deter- 
mine upon demurrer, whether shares in a joint stock company 
were comprehended under the words ‘ goods, wares and mer- 
chandize,’ the judges of England having been divided, six and 
six upon this question. Pickering v. Appleby, Com. Rep. 
354. And ina note to Weightman v. Caldwell, 4 Wheaton 
89. in which the authorities upon the 17th sec. of the statute 
of frauds are collected, it is said this point appears never to 
have been settled: though there are some cases in Equity in 
which-the court expressed an opinion that a sale of stocks 
was within the statute. Prec. Chan. 533. 

If then there be a doubt whether stocks, forming so large 
and valuable a part of the personal property of the country 
as they do, and subject as they are to such frequent contracts 
and transfers, be within the statute, there can be, it should 
seem, little doubt but that bills, notes and checks which are 
mere securities, evidences of debt and choses in action are 
not included. ‘They are certainly neither wares nor mer- 
chandize, and if included at all, it must be under the word 
‘goods’ a term of very general signification, but which must 
be limited according to the use made of it and the subject to 
which it is applied. In the civil law it isa term that embraces 
all things over which a man may exercise private dominion, 
divided into goods movable and immovable. This cannot 
be the sense attached to the word in the statute, for other 
sections of it treat of immovables, this alone of movables. 
Nor can it be designed to include every class of movables, 
for wares and merchandize are expressly mentioned, which 
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nicuuonn, latter embrace every thing usually rendered in commerce: 
June, 1831. Besides, it seems limited to such things as are transferable by 
—. simple delivery. It is then a fair construction of the statute 

EERS an . . . ; 

Others, to limit the meaning of the word ‘goods’ to such personal 
property, other than wares and merchandize as are usually 
transferred by sale and delivery ; and whatever else may be 
included, not to extend it to a chose in action, a right or 
authority to demand or receive money, a security or the evi- 
dence of debt. 

It being the opinion of the court that the subject of this 
contract is not within the statute, it becomes unnecessary to 
consider the other point. But if there be any doubt upon 
the points of law raised in the case, the facts of it are so 
strong against the defendant, the court would not disturb the 
verdict. ‘The motion is refused. 


v. 
CROWELL. 


=> @ BO a. 
IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Water Duesois vs. The City Councit of Augusta. 
Certiorari. 


Boye acne Tue plaintiff, who is captain of the steamboat John David 
have the power Mongin, trading between Charleston and Augusta, having been 


toestablish and fined by the city council for a violation of the forty fourth 
enforce such by- 


laws, rules and section of their general ordinance, by bringing his boat, which 
ranean ha, had come from Charleston then infected with small-pox, di- 
bor and wharves rectly to the wharf at Augusta, without conforming to the re- 
and every regu- 4 P ; . 4 es 
lation that shal! ZUlations of the ordinance, complains of error in their pro 
sepers 0 them ceedings, and assigns for error, Ist. That there was no order 
requisite for the : aE - 2 . 
security, welfare Of the council requiring boats to submit to quarantine, and it 
and convenience Was not shown that the disease in question was generally pre- 


Gedaeiee valent in Charleston. 2d. That the testimony received by 


repugnant tothe the council was as to the bringing a diseased person to the 
Constitution and 
laws of the lan!. 


city ; an act not prohibited by the section, for the violation of 
which, plaintiff was tried. 3d. That the offence of which 
plaintiff was guilty, if guilty at all, was against the laws of 
the state, and therefore the city council had no jurisdiction of 
the matter, which was insisted on at the trial, but overruled 
by the council. 

The section.of the general ordinance in question directs 
that “Boats of all kinds which shall contain any damaged 
corn or putrid substance of any kind, or which shall come 
from any place infected with malignant or contagious disease, 
shall anchor in the middle of the River opposite to the lower 
platform below the bridge, and there remain, with all the crew 
and passengers on board, until examined by the Hospital Phy- 
sician, or such other physician as the council may appoint for 
that purpose.” 
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The first ground of error seems to have been assumed 
from a misapprehension of the ordinance itself, whicb is of 
uniform and permanent operation, liable certainly to be modi- 
fied, suspended or revoked, but until so suspended, modified 
or revoked, obligatory upon all persons bringing boats to the 
city without further notice than was given by its original pro- 
mulgation. 

Nor is the provision of the ordinance that the malignant 
or contagious disease sought to be guarded against should be 
“‘ generally prevalent” at the place from which the boat may 
come. If a place be ‘ infected’ with such disease, all boats 
coming frem it are subject to the regulations of the ordinance, 
and of it, captains of boats are bound to take notice. ‘The 
evidence before the council proved the existence of small 
pox in Charleston at the departure of the John David Mon- 
gin, and of a case occurring on board the boat during her 
passage. Whether the case were known to the plaintiff to be 
small-pox, or believed by him to be measles, does not vary 
the question. Small-pox existed in Charleston whence the 
boat came, and a case even of measles occurring on board 
should have awakened the attention of the captain, and re- 
quired from him a most careful and exact conformity to the 
quarantine regulations of the city, on his arrival. The safety 
of a whole community is not to be hazarded upon the spe- 
culations of any captain of a boat, upon the particular nature 
of a disease. 

The 2d ground of error is so connected with, and involved 
in the 3d, that they cannot well be separated ; for if the case 
were within the jurisdiction of the city council, evidence of 
small-pox on board the boat, was proper to prove the place 
from which she came infected with that disease, and that the 
diseased person came from Charleston. The return to the 
certiorari shows that the plaintiff was not tried or fined for 
bringing the patient into the city, but for bringing his boat 
from a place infected with a malignant or contagious disease 
directly to the wharf without conforming to the regulations of 
the ordinance. We will then examine whether the subject 
matter of this section be within the jurisdiction of the city 
council, or whether the violated regulations were such as the 
city council might legally make. 

The charter of 1798 vests the council with full power to 
establish by-laws, rules and ordinances respecting the ‘ Har- 
bor’ and ‘ Wharves,’ and “every other by-law or regulation that 
shall appear to them requisite and necessary for the security, 
welfare and convenience of the said city.”’ Unless then there 
be something in the Constitution or laws of the state to ren- 
der this grant of power void, there can be no doubt of the 
jurisdiction of the council over this matter, or of the legality 
of the regulation ; for it is not only included in the general 
grant, but is to be found among the subjects specially enume- 
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bond, the breach 
assigned was 
failure to adver- 
tise his levy and 
return his pro- 
ceedings on an 
attachment, ac- 
cording to law, 
by which means 


DECISIONS OF CASES IN THE SUPERIOR COURT'S 


rated. ‘The rule for ascertaining the extent of the council’s 
jurisdiction which was adopted in the case of O'Donnel vs. 
‘The City Council is believed to be the true one. That rule 
restrains the council to such matters, whether specially enu- 
merated or included under general grant, as are indifferent in 
themselves, that is, such matters as are free from constitution- 
al inhibition, and have not been the subject of general legis- 
lation: Or as it is expressed in the charter, are not ‘ repug- 
nant to the Constitution or laws of the land.’ 

It is said the very matter of this section of the ordinance, 
has been the subject of legislation, and that the act for which 
the plaintiff was tried by the council, is prohibited by the 
16th sec., 9th division of the penal code of 1817. If this 
were so, then according to the rule laid down, the section of 
the ordinance in question would be void, and every act of the 
council under it illegal: But upon an examination of the 
law and the ordinance, it will be seen that the acts prohibited 
by each are distinct. The law prohibits “ any person coming 
into this state by land or water, from any place infected with a 
contagious disease, and in violation of quarantine regulations.” 
The ordinance prescribing the duty of captains of boats 
in the state, coming from any place infected with contagious 
disease, whether that place be within or without the state ; is 
altogether of municipal regulation, and prohibits the bringing 
their boats to the city, until they shall have first anchored at 
the place indicated, and been there examined by the Hospital 
Physician. That portion of the penal code cited, being the 
only law with which the ordinance seems to conflict, and the 
court being of opinion that between them there is no repug- 
nancy whatever, sustains the legality of the ordinance, and 
of the proceedings of the city council in this case, under it. 

It is ordered that the certiorari be dismissed, and that the 


plaintiff pay costs. 
+ @OQO«-- 
IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 


The Inrerton Court of Richmond County for Curist1an 
Breirnaurt vs. Joun G. Barr and Others. 


Motion for new Trial. 


Tuts is an action of debt on aconstable’s bond, and the 
breach assigned is “ that the said John G. Barr the constable 
having been required to levy an attachmentagainst one Ram- 
say L. Mason, at the suit of Christian Breithaupt, did levy 
on five horses of the defendant Mason, but failed to advertise 
his levy and make return of his proceedings on said writ there- 
with to the court, according to its exigency.” It appeared in 
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evidence that the attachment of Breithaupt vs. Mason was 
levied by Barr on five horses which were replevied by Mason’s 
giving bond, with what was then considered good security, 
to appear at the court to which the attachment was returna- 
ble “ then and there to stand to and abide by such proceed- 
ings as the said court will require of said defendant.” That 
the attachment with this bond were returned by Barr to court, 
but that he failed to endorse the levy on the attachment or to 
show by his return that it had been advertised at the court- 
house-door; and indeed there was proof that no advertise- 
ment was made, Barr having about that time left the county. 
It further appeared, that at the term to which the attachment 
was returnable, it was dismissed because Barr had “ failed to 
enter his levy on said attachment or to make return of his 
proceedings, and had also failed to advertise the same accord- 
ing to law,” and it was ordered that the plaintiff in attach- 
ment be “ left to his remedy at law against the said consta- 
ble and his securities.” It was further ordered that the bond 
of the defendant in attachment which had been returned to 
court, ‘be likewise delivered to the plaintiff with liberty to 
sue thereon, should he think proper to do so.” There was 
other testimony in relation to the value of the horses, but 
what has been stated is all the evidence materially affecting 
the questions to be here considered. 

The jury rendered a verdict for defendants, and the plain- 
tiff moves for a new trial on several grounds. Ist, That the 
verdict is against evidence. 2d, That it is against law. 3d, 
That it is against equity and justice. 4th, or misdirection 
of the court upon matters of law. It is upon this last ground 
that the motion mainly rests ; for if the instruction of the 
court were correct, the verdict was neither contrary to evi- 
dence, law, nor justice. 

This supposed misdirection of the court was as to the effect 
of the order of the Superior Court dismissing the attachment. 
The instruction to the jury was, that if they found, on the 
part of Barr, the constable, any failure of duty, either in not 
levying the attachment, or in not advertising, or in not return- 
ing, by which the plaintiff lost the benefit of his attachment, 
the plaintiff was entitled to a recovery for the amount of da- 
mage he may thereby have actually sustained. But if they 
found that the plaintiff had himself voluntarily abandoned his 
attachment and caused it to be dismissed on his own motion, 
by which he had sustained damage, it was of his own seeking, 
and must be borne by himself. ‘That the dismissal of the at- 
tachment at once released the bond of the defendant in at- 
tachment, the condition of which was “ to stand to and abide by 
such proceedings as the court might require.” And that as 
soon as the order to dismiss was entered, the defendant be- 
came as irresponsible both to the plaintiff and the constable, 
as if no attachment had ever been levied, though by his bond 
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effectually dise 
charged defend- 
ant and his se- 
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jury found fonghe 
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the court refused 
to grant a new 
trial. 
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attachment ap- 
pear and put in 
special bail, he 
dissolves the ate 
tachment, ree 
lieves his goods 
from its lien and 
it becomes 
thenceforth a 
proceeding in 
personam. 


Attachment may 
also be dissolved 
by defendants 
giving bond with 
good security to 
appear, abide by, 
and perform the 
order or judg- 
ment of the 
court; and after 
attachment is 
dissolved, the 
proceeding need 
not be advertis~ 
ed. 
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rated. ‘The rule for ascertaining the extent of the council’s 
jurisdiction which was adopted in the case of O’Donnel vs. 
The City Council is believed to be the true one. ‘That rule 
restrains the council to such matters, whether specially enu- 
merated or included under general grant, as are indifferent in 
themselves, that is, such matters as are free from constitution- 
al inhibition, and have not been the subject of general legis- 
lation: Or as it is expressed in the charter, are not ‘ repug- 
nant to the Constitution or laws of the land.’ 

It is said the very matter of this section of the ordinance, 
has been the subject of legislation, and that the act for which 
the plaintiff was tried by the council, is prohibited by the 
16th sec., 9th division of the penal code of 1817. If this 
were so, then according to the rule laid down, the section of 
the ordinance in question would be void, and every act of the 
council under it illegal: But upon an examination of the 
law and the ordinance, it will be seen that the acts prohibited 
by each are distinct. The law prohibits “ any person coming 
into this state by land or water, from any place infected with a 
contagious disease, and in violation of quarantine regulations.” 
The ordinance prescribing the duty of captains of boats 
in the state, coming from any place infected with contagious 
disease, whether that place be within or without the state ; is 
altogether of municipal regulation, and prohibits the bringing 
their boats to the city, until they shall have first anchored at 
the place indicated, and been there examined by the Hospital 
Physician. That portion of the penal code cited, being the 
only law with which the ordinance seems to conflict, and the 
court being of opinion that between them there is no repug- 
nancy whatever, sustains the legality of the ordinance, and 
of the proceedings of the city council in this case, under it. 

It is ordered that the certiorari be dismissed, and that the 
plaintiff pay costs. 


-> @QOQ«-- 
IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 


The Inrerion Court of Richmond County for Curist1an 
Breiruaurt vs. Joun G. Barr and Others. 


Motion for new Trial. 


Tis is an action of debt on aconstable’s bond, and the 
breach assigned is “ that the said John G. Barr the constable 
having been required to levy an attachmentagainst one Ram- 
say L. Mason, at the suit of Christian Breithaupt, did levy 
on five horses of the defendant Mason, but failed to advertise 
his levy and make return of his proceedings on said writ there- 
with to the court, according to its exigency.” It appeared in 
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evidence that the attachment of Breithaupt vs. Mason was 
levied by Barr on five horses which were replevied by Mason’s 
giving bond, with what was then considered good security, 
to appear at the court to which the attachment was returna- 
ble “then and there to stand to and abide by such proceed- 
ings as the said court will require of said defendant.” That 
the attachment with this bond were returned by Barr to court, 
but that he failed to endorse the levy on the attachment or to 
show by his return that it had been advertised at the court- 
house-door; and indeed there was proof that no advertise- 
ment was made, Barr having about that time left the county. 
It further appeared, that at the term to which the attachment 
was returnable, it was dismissed because Barr had “ failed to 
enter his levy on said attachment or to make return of his 
proceedings, and had also failed to advertise the same accord- 
ing to law,” and it was ordered that the plaintiff in attach- 
ment be “ left to his remedy at law against the said consta- 
ble and his securities.” It was further ordered that the bond 
of the defendant in attachment which had been returned to 
court, “be likewise delivered to the plaintiff with liberty to 
sue thereon, should he think proper to do so.” There was 
other testimony in relation to the value of the horses, but 
what has been stated is all the evidence materially affecting 
the questions to be here considered. 

The jury rendered a verdict for defendants, and the plain- 
tiff moves for a new trial on several grounds. Ist, That the 
verdict is against evidence. 2d, That it is against law. 34d, 
That it is against equity and justice. 4th, For misdirection 
of the court upon matters of law. It is upon this last ground 
that the motion mainly rests; for if the instruction of the 
court were correct, the verdict was neither contrary to evi- 
dence, law, nor justice. 

This supposed misdirection of the court was as to the effect 
of the order of the Superior Court dismissing the attachment. 
The instruction to the jury was, that if they found, on the 
part of Barr, the constable, any failure of duty, either in not 
levying the attachment, or in not advertising, or in not return- 
ing, by which the plaintiff lost the benefit of his attachment, 
the plaintiff was entitled to a recovery for the amount of da- 
mage he may thereby have actually sustained. But if they 
found that the plaintiff had himself voluntarily abandoned his 
attachment and caused it to be dismissed on his own motion, 
by which he had sustained damage, it was of his own seeking, 
and must be borne by himself. ‘That the dismissal of the at- 
tachment at once released the bond of the defendant in at- 
tachment, the condition of which was “ to stand to and abide by 
such proceedings as the court might require.” And that as 
soon as the order to dismiss was entered, the defendant be- 
came as irresponsible both to the plaintiff and the constable, 
as if no attachment had ever been levied, though by his bond 
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he was beund to appear and abide the judgment of the court. 
That this bond was taken in pursuance of law, and the plain- 
tiff should have proceeded against the defendant, until his 
remedy under the attachment had failed bim; until which 
failure, and that too by the default or neglect of the consta- 
ble, he could not complain of injury from him. In a word, 
if they found the dismissal to have been at the instance of the 
plaintiff, upon a supposed irregularity without any effort to 
prosecute his remedy against the defendant in attachment on 
the bond, and not at the instance of the defendant or from a 
legal necessity arising out of the irregularity of the constable’s 
proceedings, the plaintiff ought not to recover. 

This direction was given to the jury by the court upon the 
construction it gave to that part of the attachment law of 
1799, applicable to the facts of this case, and though it was 
in the hurry of a trial, the construction given is approved 
upon deliberate consideration. 

Plaintiffs counsel contended that the attachment, good of 
itself, was rendered null and void by the omission or neglect 
of the constable to advertise his levy, and to endorse the same 
on the attachment returned to court; that the omission or 
neglect was a breach of the bond which gave the plaintiff a 
right of action that he had not forfeited by any thing he had 
since done. If it were really true that the omission to en- 
dorse the levy, and to advertise rendered the attachment null 
and void, the plaintiff’s right to a recovery would be unques- 
tionable. But the attachment, when dismissed, was not adjudg- 
ed void, nor isit the opinion of the court that it was so. The 
act provides that attachments shall be attested by the issuing 


_ magistrate, and be advertised at the court-house-door of the 


county, by the officer serving it, thirty days before the sitting 
of the court; and if an attachment shall issue within thirty 
days of the next court, such attachment shall be made re- 
turnable to the court next after the expiration of the said 
thirty days and not otherwise. © And all other atlachments 
issued and returned in any other wanner than is herein be- 
fore directed shall be, and the same are declared to be null 
and void.” The legislature has thus preseribed in strict form 
the manner of issuing and returning attachments, and the du- 
ty as well of the issuing magistrate, as of the levying officer ; 
and if it had stopped here, the position assumed by plaintiff ’s 

counsel would be incontrovertible. But there is a subsequent 
provision in the same section, which controls this case. Ma- 
py guards have been thrown around the interests of defend- 
ants to protect them from the abuse of this extraordinary re- 
medy, among which is the thirty days’ advertisement of the 
issuing and levy of the attachment, to notify him of its exist- 
ence, that he may appear and defend the suit if he will. The 
provision of the act last referred to secures to defendants the 
right of appearance and of substituting a personal security in 
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place of the goods attached. It is in these words “all goods, 
&c. subject to such attachments shall be repleviable by ap- 
pearance and putting in special bail, or by the defendants’ 
giving bond with good and sufficient security to the sheriff, 
or other officer serving the same, which bond he is herebyem- 
powered to take, compelling the defendants to appear at the 
court to which such attachment shall be returnable, and to 
abide by, and perform the order and judgment of such court.” 

If a defendant under this provision appear and put in 
special bail, he dissolves the attachment and relieves his goods 
from its lien, and the cause is thenceforward literally in per- 
sonam, the defendant having submitted to the jurisdiction of 
the court and given bail to the action. But an appearance 
and putting in of special bail is not the only means by which 
an attachment may be dissolved. The same thing may be 
effected by a bond with good security to appear and abide 
by and perform the order and judgment of the court. It is 
in effect however the same thing, the only difference being 
in the time when the act is done; the first being at the return 
of the attachment, the latter intermediate the levy and return. 
The latter is the case we are considering and seems the 
stronger of the two. Here, the attachment was dissolved 
perhaps as soon as levied, for it bears date only two days 
before the bond of the defendant, and both five months before 
the return; and it may be well asked, what necessity for ad- 
vertising the levy upon property which the constable had been 
compelled to surrender to the defendant, or to advertise an 
attachment which was dissolved by the act of the only person 
to be notified by such advertisement. ‘That such effect was 
contemplated and intended by an appearance and putting in 
special bail, and by giving bond to appear and abide by and 
perform the judgment and order of the court, is inferred not 
alone from the nature of the act authorised to be done, and 
from the nature of the thing itself, but is strongly inferable 
from other provisions of the same act. ‘There is nothing said 
about subsequent proceedings in cases where special bail or 
bond to appear have been given ; but the 3d sec. of the act 
provides that ‘If any attachment shall be returned executed, 
and the property attached shall not be replevied as aforesaid, 
the subsequent proceedings thereon shall be the same as an 
original process against the body of the defendant where there 
isa default of appearance.” Why this distinction in the two 
cases, and why has the legislature been careful to prescribe 
the manner of proceeding in attachments which progress ex 
parte, while it is silent in cases where there has been either 
an appearance or bond to appear? It cannot be supposed a 
‘ casus omissus, as the eye of the legislature seems to: have 
been directed immediately to that subject, and especially as 
the very act authorized to be done by the defendant gives to 
the plaintiff a process against the body of the defendant, and 
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converts the attachment into an ordinary bail case, the pro- 
ceeding in which was already prescribed. 

The course for the plaintiff to have pursued was plain. 
The attachment was not null and void, but was dissolved, as 
to its lien on the horses attached, and converted into an action 
against the person simply of the defendant, who had given 
bond to appear and abide by and perform the judgment of the 
court. ‘This action might have been and should have been 
prosecuted by the plaintiff as his proper and legal remedy ; 
and for aught that appears from the order which dismissed 
the attachment, a recovery would have been had, for it ap- 
pears that both the court and counsel for the plaintiff con- 
sidered the bond of the defendant and his securities legal 
and obligatory upon them. If then the plaintiff thought 
proper to abandon his remedy and dismiss the case, it was 
his voluntary act from which he could not derive a right of 
action against the constable, and make him responsible for 
damages upon what might possibly, but probably would not 
have been the judgment of the court had he proceeded. 

But it is said there is no evidence that the plaintiff did dis- 
miss his own case; and it is true there is no direct evidence 
of that fact, but the record of this court put in evidence by 
the plaintiff himsclf, contains enough to authorise the jury to 
find the fact. That record is the order to dismiss the attach- 
ment, and is in these words. ‘ Ordered that the attachment 
be, for these causes” (the failure of the constable to enter his 
levy and to advertise) ‘“ dismissed and the plaintiff left to his 
remedy at law against the said constable and his securities. 
It is further ordered that the bond taken by the said Barr, 
from the defendant Ramsay L. Mason, Edward Bird and 
Fields Kennedy, conditioned for the appearance of the said 
Ramsay L. Mason at the present term of this court and to stand 
to and abide the order of this court, be likewise delivered to 
the plaintiff, with liberty to sue thereon should he think 
proper to do so.” Now it does not appear upon whose 
motion this order was entered, though it must have been 
entered on the motion of some one, for the court unmoved 
would not have entered such an order. If it had been sim- 
ply an order to dismiss, the presumption would be that it 
was on motion of the defendant, as he would be the party 
benefited ; but this presumption is repelled by the special 
care which seems to be taken of the plaintifl’s interests. It 
is not probable that the defendant, whose sole object we may 
suppose to have been to extricate himself from the suit, 
would be so careful of the plaintiff's interests as to provide 
in the order that he might»be left to his remedy at law against 
the constable and his securities ; and still less probable that 
he would have an order passed that his own bond and that 
of his friends should be delivered to the plaintiff for suit. 
There can be but little doubt that the plaintiff himself moved 
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the order, and as little doubt as to its legal effect upon his RICRMOND, 
une. . 
rights. ; 

“The dismissal of the cause as effectually discharged the pth 4 
defendant and his securities, as the dismissal of any bail case — Court 
will discharge the defendant and his bail. His remedy then, .* 14 
was gone the moment the order was entered, till which time _—_ Others. 
he had a right to declare against the defendant, and for any 
thing which appears might have prosecuted his suit success- 
fully. ‘That he should have so declared and had the judgment 
of the court against his remedy and that too in consequence 
of the default of the constable, before he can recover from 
him or his securities, we have seen. But so far from the 
judgment of the court being against the plaintiff’s remedy, it 
seems rather to have been in its favor, as the defendant’s 
bond is ordered to be delivered over to him for suit. Upon 
every ground, it is the opinion of the court, the verdict is 
proper and ought not to be disturbed. 

The motion is refused. 
rr @BOQe- 

IN RICHMOND SUPERIOR COURT, JUNE TERM, 1831. 
Tue Srate ex relatione Joun Forsytu vs. Tue Justices 
of the Inferior Court of Richmond County. 
Mandamus. 

‘Tue object of this mandamus is to compel the Justices of The Manda- 
the Inferior Court to order payment to the Relator of a sum ree Bn 
of money awarded to him for his damage sustained by the oblige Inferior 
opening of a public road through his enclosed grounds in the —ae 
vicinity of Augusta. It appears from the return of the nee — 

7 without = 5 


justices to an alternative mandamus, that on the 25th June, 
1821, upon the petition of certain citizens, an order of the 
Inferior Court was passed appointing commissioners to ex- 
amine and report whether a public road to run from the 
southern extremity of Marbury street to its intersection with 
the Savannah road ought to be opened, and where, so as most 
to suit public convenience ; that on the 16th July, 1821, the 
commissioners made their report, recommending that the 
road be opened, and prescribing its route, which lay through 
the lands of the Relator; upon which report an order was 
passed for opening the road “ provided the same is done at 
the proper cost and charges of said applicants;” that on 
the 22d December, 1823, an order was made directing a jury 
to be drawn to assess the damage sustained by the Relator 
and others in consequence of the opening of the road, which 
was accordingly done, but the jury not being able to agree 
were discharged ; that on the 2d of May, 1825, on the peti- 


writ, they are in 
duty and by vir- 
tue of their offi- 
ces bound to do. 


To sustain an 
application for 
mandamus, it is 
not only neces- 
sary that the re- 
later should have 
a legal right to 
the thing com- 
manded ; but 
he must also be 
without a legal 
remedy. 


The Inferior 
Court is not a 
corporation, and 
cannot be sued 
as such, 
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tion of the Relator and Gilbert Longstreet, the sheriff was 
ordered to summon a second jury to assess the damage sus- 
tained by them in opening said road, which order was obey- 
ed, but that jury also being unable to agree were dis- 
charged, that the same order was renewed 23d June, 1828, 
to which no return appears to have been made; that on the 
6th April, 1829, the sheriff was directed to summon three 
commissioners named in the order to assess the damage and 
to make report to the court at its next term ; and finally, that 
on the 28th September, 1829, the commissioners having 
reported that the damages amount to four hundred and 
twenty five dollars, it was ordered that the clerk call upon the 
persons on whose application the road was opened for the 
amount of the damages, and that the same when collected be 
immediately paid over to the Relator. This last order has 
never been carried into effect, and the Justices refuse either 
to enforce it, or to order the amount of damages so assessed 
to be paid according to law, and assign as their reasons, 

Ist. That they are protected from liability to pay any thing, 
by the proviso in the order for opening the road, “that it 
should be at the costs of the applicants,” one of whom was 
believed to be Gilbert Longstreet, the occupant of the land, 
and agent of the Relator. 

2d. That the act of 18th December, 1818, which alters the 
general road law so far as concerns Richmond County, and 
vests in the Inferior Court full and discretionary powers in 
that regard, does not authorize or require the court to pay 
damages out of the county funds. 

3d. That if the Relator permitted the road to be opened 
under this conditional order, without being first secured in 
the damages, it was his own folly, and the Inferior Court 
should not answer for it. 

4th. That the damages were assessed by three freeholders, 
and not by a jury of twelve men as the law directs, whose 
award is therefore illegal, and not binding on them, and that 
the proceedings of the commissioners were irregular in this, 
that the Inferior Court had no notice of the time of their 
meeting. 

Upon examining these reasons, none is found to be satis- 
factory. The Interior Court, when it passed the order to 
open the road, exercised a power vested in it by law, impos- 
ed an obligation on all persons concerned to yield obedience 
to its authority, and itself incurred the legal responsibility an- 
nexed to the act, from which it could not protect itself by the 
proviso in its order. The court no doubt proceeded under 
the act of the 4th December, 1799, on the subject of roads 
and bridges, as is inferred from the subsequent steps taken to 
assess the damages by a jury. That act is one “to empower 
the Inferior Courts of the several counties in this State, to or- 
der the laying out of public roads, &c. ‘The 2d sec. of it 
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makes provision for assessing damages where roads are order- 
ed to be opened through inclosed grounds, by the inquest of 
a jury, and declares that “ it shall be the duty of such court 
to order the amount of damages so assessed to be paid out of 
the next county tax, or out of any monies belonging to the 
county fund.” Here then we see not only the power of the 
court to open the road, but its duty towards those who may 
be injured by its order; and the fund from which damages 
arising from such injury are to be paid. 

The act of 18th December, 1813, does not touch this sub- 
ject, being designed only to change the manner of working 
upon roads in this county, and to substitute a limited tax in 
place of the labor formerly required of all who were liable to 
road duty. When therefore the Inferior Court passed its or- 
der of the 16th July, 1821, the Relator was bound to submit 
to it, no matter how much aggrieved ; and so far from being 
justly chargeable with folly for non-resistance, would have been 
highly criminal, had he opposed resistance to the constituted 
authorities of the country; and the act of submission cannot 
be construed into an abandonment of the remedy expressly 
given him by the very law which subjected his private proper- 
ty to be taken for public uses, which remedy is a just com- 
pensation “to be paid out of the next county tax, or out of 
any monies belonging to the county funds.” Norcan the In- 
ferior Court impair the right of the injured party to have com- 
pensation from the fund which the law prescribes, by attempt- 
ing itself to provide a different one. 

As to the manner in which the damages have been assessed, 
the objection is more plausible than real. It is true the act 
of 4th December 1799 directs the summoning of a jury for 
that purpose, and this is the regular means provided by law. 
But who seeks advantage of this supposed irregularity or ille- 
gality in the proceedings of the court? ‘The court itself; and 
that too nearly two years after the award, made by commis- 
sioners of its own appointment, had been entered upon its re- 
cords as its judgment, and the clerk ordered to pay the 
amount out of a particular fund. ‘This proceeding however 
was not illegal, and the parties were at liberty to waive the ir- 
regularity. The only persons interested in this matter were 
the Inferior Court, who had to pay the damages, and the Re- 
lator who was to reccive, and it was competent for them to 
have agreed upon the damages; or to have submitted by con- 
sent to the verdict of a jury less than twelve. The course 
pursued seems to have been without contestation, and to have 
been adopted in conformity to the provisions of the act of 
23d December, 1823, on this subject, which act expressly di- 
rects the number three, and with a view of ending this busi- 
ness without further trouble, two or three juries having failed 
to agree. 

It is the opinion of the court then, that the Relator has a 





} 
' 
u 
| 
} 


i 








AD 
RICHMOND, 
June, 1831. 
ON e/ 


ForsvTH 


v. 
Tue Justices, 
&e. 


DECISIONS OF CASES IN THE SUPERIOR COURTS 


clear legal right to demand from the Inferior Court the sum 
awarded him as appears by its own records. But it is not 
enough that the Relator have a legal right. He must also be 
without a legal remedy to sustain an application for a manda- 


> mus. 


214. 
The mandamus isa writ of high authority, and is placed 


by the Constitution of this state in the power of the Judges 
of the Superior Court alone. It was designed to be used 
in subsidium justitia, to supply any defect ‘of legal remedies, 
and will never be resorted to, unless without it there must be 
a failure of justice. 

In this case the Relator has had his land applied to public 
uses, by an order of the Inferior Court, which he could not 
resist. The Inferior Court has accepted the award of com- 
missioners appointed by itself, assessing to the Relator four 
hundred and twenty-five dollars for his damages, and _has or- 
dered that sum to be paid out of a fund, upon which, by law, 
the debt is not chargeable, and which appears to be an una- 
vailable fund ; but refuses “ to order the amount of damages 
so assessed to be paid out of the next county tax, or out of 
any public monies belonging to the county fund,” according 
to the provisions of the law. If then there be no specific le- 
gal remedy for the Relator, his case is a strong one to require 
the extraordinary one of mandamus. 

The counsel for the Justices contends, that such legal re- 
medy exists. ‘That it is by action in the Superior Court. 
And to avoid the absurdity of suing a court—a judicial tribu- 
nal, having concurrent jurisdiction with this in most matters, in 
an action at law, to recover a debt or damages, it is said the In- 
ferior Courts are corporations, and as such may besued. But 
no act creating them corporations has been shown. By the 
act of the 4th December, 1799, the Inferior Courts are made 
supervisors of roads, and they have powers as such conferred 
on them, and are made subject to their duties. Yet this will 
not create them corporations, which could only be done by an 
express act of the legislature for that purpose. We must 
then dismiss the notion of the Inferior Courts being corpora- 
tions. For whether we consider them exercising the high ju- | 
dicial powers given them by the Constitution, or acting as 
overseers of the poor, supervisors of roads and bridges, or 
performing any one of the various duties attached to these 
tribunals, they must still be considered as courts not to be de- 
graded to the level of mere corporations, and subjected to 
suits. No other remedy is attempted to be shown, or as it is 
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defect of justice. It is in fact the appropriate as well as_ the © 
only remedy. ‘I'he Superior Courts have the general super- 
intendency of all inferior courts and mag’ ‘strates, and_ will 
oblige them to execute that justice which parties are entitled 
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to receive from them, and which they are enjoined by law to 
do, and for this purpose have power to issue writs of manda- 
mus, prohibition, scire facias, and all other writs which ma 
be necessary for carrying their powers fully into effect. ‘The 
mandamus is now an established remedy, and every day made 
use of, to oblige inferior courts and magistrates to do that jus- 
tice, which without such wijt they are in duty and by virtue 
of their offices obliged to do.” Bac. Abr. Mandamus, A. 
What was the Inferior Court or the Justices who compose it 
“in duty and by virtue of their offices obliged to do,” on the 
amount of damages to which the Relator was entitled being 
ascertained, and what justice were they bound torender? A 
ready answer is furnished by the 2d sec. of the act before 
cited. ‘It shall be the duty of such court to order the amount 
of damages so assessed to be paid, &c. This order, as has 
been seen, they refuse to make, and inasmuch as without a 
mandamus the party would be remediless, it is a writ he may 
demand of right. But this is not a new case dependent 
alone upon principle. Precedent and authority are sufficient- 
ly abundant. 

A mandamus was granted to compel the mayor and court 
of aldermen of London to give sentence or judgment in 
a case very like this in every respect. 3 Bac. Abr. 535. 
The only difference is, that in the case cited, the mandamus 
was to compel the court to give sentence or judgment; here 
it is to compel the court to give an order for payment. But 
this is a difference in name only. ‘The object of each is the 
same, namely, to enable the injured party whose private pro- 
perty is taken for public uses, to have the redress provided 
by law. In the case of Sikes v. Ranson, 6 John. Rep. 279. 
the Supreme Court of New York on an application for a man- 
damus say; ‘“‘ We have the general superintendence of all 
Inferior Courts, and are bound to enforce obedience to the 
statutes, and to oblige subordinate courts and magistrates to 
do those legal acts which it is their duty todo.” In Adams 
v. The Supervisors of Columbia, 8 John. Rep. 247. a manda- 
mus was refused, but on grounds which make it an authority 
very much in point. ‘That was an application to compel the 
defendants to audit an account of the plaintiff for medicine 
and attendance as a physician on a pauper. The court re- 
fusing a mandamus assign as a reason that “ The supervisors 
of the county are not the board to ascertain whether the ser- 
vices have been actually and faithfully rendered to the pauper. 
That must be adjusted by the overseers of the poor who are 
in the first instance responsible to the persons rendering the 
assistance. ‘he supervisors were only to pay such accounts 
as the overseers had adjusted and paid in pursuance of the 
order. As the account in question had never been adjusted, 
allowed, and paid, by the overseers of Hudson, the super- 
visors for that reason were not bound to notice it, and on that 
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ground alone the court refused to interfere. But we have 
given our opinion on the merits of the case so that when the 
account shall have been liquidated and settled by the over- 
seers, and duly exhibited by them to the supervisors of the 
county, it may be paid without the necessity of an application 
to this court.” 

The cases of Wilson v. The Supervisors of Albany, 12 
John. Rep. 414. and Hull v. The Supervisors of Oneida, 19 
John. Rep. 259. are very similar. In both these cases the 
mandamus was refused alone because the plaintiffs could not 
show against the defendants specific legal rights. But in the 
case of Bright v. The Supervisors of Chenango, 18 John. Rep. 
242. a rule was made absolute for a mandamus to compel the 
defendants to allow the account of the plaintiff as a legal 
charge against the county. The plaintiff was clerk of the 
county, and had purchesed books for recording deeds and 
mortgages, and for the entry of common rules of the Court 
of Common Pleas ; and had as clerk performed for the county 
various services for which no specific compensation was al- 
lowed by law. Here was a legal right, without any specific 
legal remedy. See also the case of the King v. Sir J. Carter 
and others, 4 ‘Term Rep. 246. and the King v. Hunt and 
others, 1 Strange, 42. But it is unnecessary to multiply au- 
thorities. The case is sufficiently plain, both upon principle 
and authority. 

Let the peremptory mandamus issue. 


~ 1 BBOs:-- 


{iN KICHMOND SUPERIOR COURT, suLy, 1831. 


Tue Srate vs. H. B. Fraser, Jailor of Richmond County. 
Habeas Corpus on Petition of Winney Stephens. 


Tue petition sets forth that the ‘ Petitioner is a free woman 
of color, and has been for a long time past in the jail of Rich- 
mond county, under an order of court, which, although intend- 
ed for her benefit, (which she gratefully acknowledges) de- 
prives her actually of the right of locomotion, to which by 
the Jaws of the land, and the rights of her birth, she is enti- 
tled.” It prays for the writ of habeas corpus “to the end 
that her case may be investigated, and justice may be done.” 
The jailor having brought up the woman, Winney, returns 
the following order of the Inferior Court, as the cause of her 
detention, to wit: “In the matter of the writ of habeas cor- 
pus, at the instance of Winney or Jane, and on the return of 
Dr. William Savage, it appearing to the court, that the said 
girl, Winney or Jane, is probably a free woman of color, and 
it appearing also probable that if left in the custody of Dr. 
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William Savage, or any other person, she might be removed 
from the State. It is therefore ordered that the said Winney 
or Jane be removed for protection and safe keeping to the 
common jail, there to remain, until the person who claims 
property in her, viz. John N. Philpot shall give bond or 
recognizance to the guardian of said Winney or Jane, in the 
sum of one thousand dollars, with one or more good and suf- 
ficient securities, with the condition that he the said John N. 
Philpot shall produce the said woman, Winney or Jane, at all 
times when required by this court, or by the Superior Court, 
and also that the said Winney or Jane shall be well and hu- 
manely treated by the said John N., until the decision of her 
claims to freedom, by some competent authority.” 

Upon this return the counsel for Winney offers to prove 
her freedom, that he may sustain the motion for her discharge 
not only from present confinement, but from her liability to 
serve Philpot or any other person asa slave, and reads several 
letters and affidavits representing her to have been born of 
free parents in the county of Worcester, Maryland. He con- 
tends that under this writ, the court has power to sustain the 
motion, and insists that according to the principles contained 
in Magna Charta, as well as by the constitution of this State 
and of the United States, the court cannot withhold the 
benefits of the writ of habeas corpus from any free person 
of whatever color illegally imprisoned; and that upon the 
return of the writ, it is bound to enquire into the legality of 
the imprisonment, and discharge if found to be illegal and 
without proper authority. The counsel for John N. Philpot, 
resisting the motion, contends that as the return shows a 
claim of property in Winney, the court must remit her to her 
legal remedy, and in the mean time leave her at the disposal 
of her alleged master. A bill of sale of Winney from one 
Johnson to Philpot is produced. 

Per Curiam. There appears to the court no possible 
objection to a discharge of Winney from her present confine- 
ment, which by the return seems to have been by her own 
request, or at least for her safety, and to prevent her being 
eloigned by John N. Philpot, who claims her as his slave. 
But the court is prayed to go farther and adjudge her right 
to liberty, as well as to restore her to the right of locomotion, 
of which she complains she is deprived. Can this court go 
farther than simply to discharge the Petitioner? Can it, 
under this writ, inquire into and adjudge the right to freedom 
claimed by the petitioner, in opposition to the claim of pro- 
perty in her as a slave by Philpot. These are the questions 
distinctly presented to the court for its determination, and 
though grave and important, they seem simple enough to be 
answered without much hesitation. The writ of habeas 
corpus is intended for the protection of the personal liberty 
of freemen, and never was designed or used to try any right 
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of property. ‘The Court of King’s Bench in the case of 
Penelope Smith reported in 2 Strange, 982, refused to inquire 
into and determine the right of guardianship; declaring that 
the father who had sued out the writ and sought to have pos- 
session of his son, had other remedy. He might have trespass 
quare filium et heredem suum rapuit, or other action which 
would bring the right of guardianship in question. All the 
court would do was to deliver the boy out of the custody of the 
aunt, and inform him he might go where he pleased. Here the 
court is called upon to determine not the right of guardian- 
ship, but the right to the perpetual and involuntary service 
of Winney, or whether she be or be not the slave of Philpot? 
The guardian of Winney has other remedy. He may have 
his writ under the State expressly designed to try the right of 
freedom, and which gives ample relief. If the petitioner 
were without remedy and could have no other protection 
against the hand of lawless violence than this writ affords, 
the court would, without determining any right, make use of 
the power it possesses of protecting every individual in society 
of whatever grade, to shield the petitioner until an adequate 
remedy could be provided. But the legislature has not left a 
case of this magnitude and importance unprovided for, and 
forced her judges to the exercise of a doubtful and uncer- 
tain power over a matter in which the natural love of liberty 
inclines with such force against a mere claim of property. 
Slavery having been introduced into Georgia at an early period 
of her history, the attention of the people was called to this 
subject by the necessity of defining the rights and powers 
of the master, of regulating the conduct of the slave, and of 
securing the rights of such of the slave race as should become 
free, with a view to the preservation of order and good gov- 
ernment in a community consisting of three distinct classes 
of people, citizens, free negrocs, and slaves, and on the 10th 
May, 1770, an act was passed for these purposes. By this act 
a most ample and complete remedy is given to negroes held 
in slavery who claim to be free ; a remedy extending not only 
to present security against cruel and inhuman treatment, and 
a fair trial, but to damages for the wrong sustained. When 
this act was passed, the principles of Magna Charta were as 
well understood here as they now are, and the writ of habeas 
corpus was of as much force as it now derives from the Con- 
stitution. The right of trial by jury was also well understood, 
and considered among the most invaluable rights secured by 
Magna Charta. They were all of too much value to be lost 
or even impaired, and the people finding among them a class 
of men held as absolute property, and an intermediate class, 
neither slaves nor free citizens, were driven to the necessity of 
enacting new laws in order to preserve these great principles, 
to adapt them to the actually existing state of society, and 
to extend them as far as possible. Hence the wisdom and 
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propriety of this act, by the provisions of which the liberty 
and security of negroes claiming to be free, (if indeed free) 
are guarded on one hand, and the trial by jury of the right of 
property is secured to the person claiming to be master on 
the other. Since the enactment of this law, the habeas corpus 
and the trial by jury have both become constitutional provi- 
sions, and the court has no more power to interfere with and 
deny the latter than it has to suspend or refuse the former. 
It was stated in argument and much stress was laid upon it, 
that the habeas corpus is a writ of right to which every free- 
man deprived of his liberty is entitled, ex debito justitia. 
This is very true. Yet on the return of the writ, the court 
must act according to the circumstances of each particular 
case. If the imprisonment be upon a criminal charge, it will 
either discharge, admit to bail, or remand, according {to the 
nature of the charge, and the facts disclosed. If the habeas 
corpus be to bring up infants (and of this nature is the pre- 
sent case) the court is bound ex debito justitia to set the 
infants free from all improper restraints ; but if is not bound 
to deliver them over to any body nor to give them any pri- 
vilege. This is the doctrine held in the case of the King 
against Delaval and others, 3 Burr. 1434. in which Lord 
Mansfield recognizes the authority of Smith’s case before 
cited, and it is a doctrine which derives additional strength from 
the peculiar character of our institutions and of the person 
to whom it is applied in the case before the court. But it is 
said, the condition of free persons of color will be wretched 
indeed, if they are to be left to the mercy of the unprincipled 
and lawless, and cannot have protection from the courts. 

That they will not be protected does not follow from the 
refusal to try a right of property under habeas corpus. The 
protection of the law is over all, and the ordinary legal remedy 
is always within the reach of every one who may need it, and 
who will use it. In this case it has been more than six 
months since a guardian was appointed the petitioner, to 
enable her to prosecute her legal remedy. If she delay or 
refuse to do so, there can be no just complaint of a want of 
protection, because the court will not trench upon the con- 
stitutional rights of another, to render to her summarily what 
may be, and perhaps is, justice. All that the court can do is 
to discharge the petitioner from her present imprisonment, and 
permit her to return to Dr. William Savage from whose pos- 
session she was taken by virtue of the order for her imprison- 
ment, and to leave both Philpot and Winney to their legal 
remedies. 


Let Winney be discharged. 
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In cases of ha- 
beas corpus ad 
subjiciendum 
the person im- 
prisoned or ille- 
gally detained 
may petition for 
the writ, or any 
other person 
may do it for 
him. 


The omission 
of the name of 
the person im- 
prisoned, is not 
an_ irregularity, 
if enough ap- 
pear to indicate 
the person in- 
tended. 


Regularly, the 
facts stated in 
the petition for 
the writ, ought 
to be supported 
by affidavit ; but 
still the affidavit 
is not of the es- 
sence of the writ, 
and in cases of 
great emergen- 
cy the writ will 
be allowed to is- 
sue without it— 
in fact, to ena- 
ble the party to 
make it. 


Irregularities 
must be taken 
advantage of, in 
due time, or the 
party affected by 
them, will lose 
his opportunity 
of doing it en- 
tirely : This rule 
is, however, con- 
fined to mere ir- 
regularity: It 
is different when 
there is a com- 
plete defect in 
the proceedings. 


The benefits of 
the writ belong 
to all free per- 
sons of every 
country and o 
every complex- 
ion; but not toa 
slave. 


DECISIONS OF CASES IN THE SUPERIOR COURTS 


IN RICHMOND SUPERIOR COURT, JULY, 1831. 
THe Strate vs. Joun N. Puivpor. 
Habeas Corpus, Attachment, and Motion to be discharged. 


A motion for Philpot’s discharge was made, argued and 
overruled at a former term upon a state of facts precisely 
such as now exists. The court is again moved in this matter 
upon grounds not then assumed, and is prayed to recon- 
sider its decision then pronounced. Advisement has been 
had upon every question raised bythe counsel for the movant, 
and the whole case attentively considered, and the decision 
of the court will now be pronounced upon each distinct 
ground on which counsel have rested the motion. 

It is contended that the writ of habeas corpus for the dis- 
obedience of which Philpot has been attached, is illegal and 
void, and that the writ, and every proceeding under it should 
be set aside by the court. ‘Two causes have been assigned 
against the legality of the writ, and these form the first and 
second grounds in the motion. 

The first cause is its irregularity. The first ground in the 
written motion submitted is “‘ Because the habeas corpus by 
virtue of which the said John N. Philpot was brought before 
the court, issued illegally in this, that it issued without an af- 
fidavit to support it,” though other matters besides the want 
of an affidavit were insisted on in argument. ‘The particulars 
are three, in which the irregularity is said to consist. Ist. 
The petition is not by the guardian of the boy, James. 2d, 
The boy’s name is not mentioned in the writ. 3d, Want of 
an affidavit. The first of these is no irregularity. It is not 
necessary there should exist any particular legal relation be- 
tween the petitioner and person for whose benefit the writ is 
awarded. ‘I'he person imprisoned or illegally detained, may 
himself petition or complain, or any other person may do it 
for him. Nor is the omission of the boy’s name an irregu- 
larity. It can be considered but as a vagueness or uncer- 
tainty in the writ, which cannot affect its validity, if enough 
appear to indicate the person intended. But if it be an irre- 
gularity, we shall see whether it have not been waived. An 
irregularity is the non-conformity to some settled rule of pro- 
ceeding, by either omitting to do something that is necessary, 
or doing it at an unseasonable time, or in an improper man- 
ner. If the verification of the facts contained in the petition 


for habeas corpus be something necessary to the attainment 
of the writ, then its omission is an irregularity. 

The writ before the court is a habeas corpus ad subjicien- 
dum ; at common law, and nearly a century ago the Judges 
of England gave it as their unanimous opinion that such & 
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writ ought not to issue of course, but upon probable cause SICMMORD 
supported by affidavit, which has been the regular practice “"™ 
since. But though the writ ought not to issug regularly with- ~7 9" 
out affidavit, is the affidavit therefore an essential part of the v 
writ? The case of the Lady Leigh, cited in 3 Bac. Abr. 5. P#4Por. 
shows that it is not. In that case no fact was sworn to, but , The writ of 
. ° : avishment of 
that the Lady Leigh had complained in a letter to her mother, ward, under st. 
yet the court declared the writ should go to enable her to 1790 was given 
? Ae A y the right of 
make oath to the matter complained of, and exhibited articles freedom against 
against her husband ; and further, that the Lord Leigh, though poe gait 
a Peer, should be attached if he refused obedience to the writ. and nothing’ 
However, though the affidavit be not of the essence of the writ, pos pling 
it will never be dispensed with, except in cases of great emer- case of the de- 
gency, and the omission will be adjudged an irregularity. We non Zena 
will consider how far this irregularity affects the present case. however illegal. 
In Tidd’s Practice, 435, the rule of law on this subject iS Anevasion and 
stated to be “that whenever proceedings are irregular, the Te te 
court on motion will set them aside, provided the application corpus is a con- 
for that purpose be made in the first instance ; for in all ca- tempt of court, 
ses of irregularity, the party should apply to the court as ear- persisted in, the 
ly as possible; and if he either proceed himself after dis- court will punish 
y 3 P =o . f Pp the offender, by 
covering the irregularity, or lie by and suffer the other par- imprisonment 
ty to proceed, the court will not assist him.” The lan- util he yields 
guage of the court in the case of Pearson and Rawlings, 1 writ, or shows 
East, 77, is clear and very strong. “It is the universal prac- (hatit 16 impos- 
tice of the court, that where there has been an irregularity, if 
the party overlook it and take subsequent steps in the cause, 
he cannot afterwards revert back to the irregularity and ob- 
ject to it. Justice requires that that rule should be general in 
its operation, having in view the advancement of right. And 
however we may be inclined to favor persons in the situation 
of the defendant, yet we must not go the length of breaking 
in upon the general practice of the court.” The same doc- 
trine is held in the case of D’Argent and Vivant, 1 East, 
330. “ A defendant may waive irregularity, and is consider- 
ed as having done so by submitting to the process, instead of 
taking steps to avail himself of the irregularity, which ought 
always to be done in the first instance.” See also Fox and 
Money, 1 B. & P. 250. Davis and Owen, ib. 342. This 
rule is applicable, however, only to cases of mere irregularity. 
It is different where there is a complete defect in the proceed- 
ings. ‘The former may be waived, but not the latter. Good- 
win and Parry, 4'T. R. 577. Hussey and Wilson, 5 T. R. 
254. Stevenson v. Danvers, 2 B. & P. 110. 
The distinction is then plainly this, that where that is 
wanting, without which the whole proceedings are void, no 
subsequent steps will cure the defects. It is radical. But if 
that be wanting which will merely render the proceedings void- 


able, it may be waived by subsequent steps. The case of the 
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Lady Leigh before referred to, proves that the verification of the 
facts contained in the petition forms no part of the process of 
habeas corpus ; for in hercase the writ was ordered to go, as 
well that she might have an opportunity of swearing to the facts 
as of exhibiting articles against her husband. ‘he affidavit 
is not, as in bail cases,a part of the process, but is only a pre- 
liminary measure in attainment of the process, which is the writ 
of habeas corpus itself, and serves no other purpose than to 
convince the mind of the judge that the writ should issue, 
and to prevent its being abused and made the instrument of 
vexation. What particular showing was made to the justice 
who issued this writ, beyond that contained in the petition, 
does not appear; no affidavit is annexed. He, however, 
exercising the power vested in him by law, awarded the writ, 
and much proceeding has been had upon it, though the 
petioner has not yet sworn to the facts in the petition. Let 
us look to these proceedings or subsequent steps, and see if 
enough has not been disclosed by Philpot himself to convince 
the court of the propriety and even necessity of issuing the 
writ in the first instance, and to amount to a waiver of any 
irregularity. 

The first step taken by Philpot is his appearance in obedi- 
ence to the writ, and moving to adjourn the return to a future 
day, to enable him to produce the boy, whom he admitted to 
be in a certain place, which motion, (the petitioner consent- 
ing) is allowed. 

The next is'filing his return, in which no exception is taken, 
for want of an affidavit, nor averment made that the boy is 
a slave, though it is insisted that negroes or persons of color 
have no right to the writ. Then an argument upon the 
sufficiency of the return, which was adjudged evasive and 
insufficient, and an attachment ordered. And lastly, a 
motion for discharge from the attachment, on two grounds. 
1. Because the period of imprisonment being indefinite and 
unlimited the order was illegal, and secondly, Because the 
contempt was purged. 

It is then disclosed and made as manifest to the court as 
any affidavit could make it, if Philpot’s statements and ad- 
mission are to be believed, that he had in his custody, power 
or control, the boy James, averred to be free, and the fact not 
denied by Philpot, or the boy claimed by him as a slave, or 
any other cause assigned for detaining him. The facts con- 
tained in the admission authorized the writ; the evasive 
return and subsequent events brought to the notice of the 
court by Philpot himself render it necessary to demand its 
strict obedience, and justice forbids that it should. fail of its 
effect by reason of too nice an adherence to forms. And 
surely unless the affidavit be of the very substance of the 
process itself, the subsequent steps taken in this cause have 
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waived the irregularity. It is the opinion of the court that it 
has been waived, and that it is now too late to object to or 
take any advantage from it. 

The 2d ground is, “ because it (the writ of habeas corpus) 
issued illegally in this, that it issued in behalf of a negro 
admitted to be such in the petition, and also admitted in the 
petition to be claimed asa slave. By reason of which two 
grounds aforesaid the whole subsequent proceedings were 
illegal and void.” Before we proceed to consider this second 
ground, it may be well to notice an error into which the 
counsel for the movant have fallen, in supposing it to be ad- 
mitted in the petition, that the boy was claimed as a slave ; 
on the contrary both in the petition and writ he is averred to 
be a free boy in the possession of Philpot, and in his return 
Philpot does not claim him as a slave nor aver him to be such 
otherwise than. may be inferred from the legal presumption 
against the freedom of the negro race. The argument took 
a wide range, and it was contended that free negroes or 
persons of color, were not, under the constitution and laws of 
Georgia, entitled to the benefit of the writ, which was design- 
ed alone for free white citizens. 

It might perhaps be sufficient upon this point to remark, 
that with but a single exception known to the court, the de- 
cisions and practice throughout the State are now, and have 
been uniform, to extend to this class of persons the benefit of 
the writ of habeas corpus. But as their exclusion has been 
insisted on with much zeal, as well upon constitutional law, 
as upon expediency and policy, the court will examine the 
principles which are said not only to authorize, but to require 
such exclusion. 

This writ is called a constitutional writ, and upon the word 
constitutional is rested the strong argument for the exclusion. 

The constitution it is argued was made by free white citizens 
and for free white citizens; the writ of habeas corpus is 
secured by the constitution, and is therefore a remedy exclu- 
sively for the benefit of free white citizens. Neither the force 
of the argument nor correctness of the conclusion is perceiv- 
ed. It is most true, the constitution was made by free white 
citizens ; and it is equally true that the writ of habeas corpus 
is secured by it, and that constitution and writ were both 
for their benefit ; but it does not necessarily follow that they 
were for their exclusive benefit. A constitution is but a law 
declared by the people of a state in the exercise of their inhe- 
rentand unrestrained sovereignty, and is, like laws enacted in 
the course of ordinary legislation, binding upon all persons 
within the limits of the state, (and obedience and protection are 
correlative terms) though unlike such laws in this, that it not 
only governs individuals, but also restrains and controls the 
different departments of government itself. Both constitution 
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and laws are to be so construed as to arrive as nearly as pos- 
sible at the intention of those who framed them, and neither 
add to, nor detract from the distinctions, limitations or re- 
straints therein expressed. Bring to the test of these plain 
obvious principles the proposition contended for, that the writ 
of habeas corpus was intended for the exclusive benefit of free 
white citizens, and say if it be true. If true, then it was the 
intention of the framers of the constitution and of the people 
of Georgia, who adopted it, to deprive every Frenchman, 
Englishman, or other foreigner who might come among us, of 
its benefit until he should have been naturalized. But enlarge 
the proposition and extend the writ to free white persons, 
which will embrace aliens if they happen to be white, and 
this supposed intention of the framers of the constitution 
would not be much less absurd; for then the benefit of this 
salutary writ would be made to depend upon the particular 
complexion of the individual, and not upon his political or 
social relations, and the red men whom we are subjecting to 
our laws would be forced to their obedience without enjoying 
their protection ; and would be left to the mercy of every 
ruffiar who might choose to seize upon their persons. But 
the constitution recognizes no such distinctions. Its words 
are very plain and general. ‘ The writ of habeas corpus shall 
not be suspended unless when in case of rebellion or invasion 
the public safety may require it.” Here the writ is spoken 
of as a remedy well known, and all that the people of Georgia 
did, by this act of their sovereign power, was to place fts 
future existence in dependence alone upon their sovereign 
will, except in cases of great emergency. The powers of the 
writ are neither enlarged nor diminished, nor is any particular 
class of persons indicated for whose exclusive benefit it is 
designed. By reference to the constitution of 1789, that 
under which the convention sat, which frained the present 
one of 1798, we find that “all persons shall be entitled to the 
benefit of the writ of habeas corpus” are the general and 
comprehensive terms by which the remedy is secured. In the 
constitution of 1777, the first made by the people of Georgia, 
although the writ itself is not in express terms secured, yet 
“ the principles of the habeas corpus act are made a part of 
this constitution.” 

It cannot therefore be doubted, that it not only now is, but 
ever has been, since Georgia has become a sovereign State, 
her will and intention to preserve the writ as beneficially and 
perfectly as it existed, or was known to her while in a state 
of colonial dependence, or as it existed in the mother country 
whence it is derived. Do any of the distinctions here sought 
to be established exist there? None. When the writ is applied 
for, no inquiry is made as to the complexion of the petitioner, 
or the place of his permanent allegiance. All, of every condi- 
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tion, of every country and of every complexion, are equally 
entitled to it, the native of South Africa, not less than the 
Peer of the Realm. 

But it is insisted, that the existence of slavery among us, 
and the provisions of the act of the 10th May, 1770, create 
the distinction ; that slaves are considered in law as things, 
mere property and not as persons; that they are unknown in 
England, and therefore the writ could not and cannot extend 
to them, and that the act.of 10th May, 1770, a colonial statute, 
declares “it shall always be presumed that every negro is a 
slave, unless the contrary be made to appear,” and that the 
constitution was adopted with a view to the state of things 
created by the existence of slavery and with reference to the 
act of 1770, regulating the condition of slaves; that the 
general presumption being against the liberty of the slave 
race, those who are free can be in no better condition to de- 
mand the writ than the slave ; and that the slave being always 
considered in the legal possession and power of the master, 
cannot be said to be illegally detained by him, or be entitled 
to this writ. Let it be remembered, while these positions 
are examined, with a view to ascertain their bearing on the 
present question, that it is not whether a slave may have 
the writ, but whether it may be legally awarded ta a free per: 
son of color. 

It is true, slaves are property, and by the act of 10th May, 
1770, are declared to be personal chattels in the hands of their 
owners, and to be alienable, but it does not thence follow 
that they are mere things, horses, as was contended in argu- 
ment. This property or ‘personal chattel,’ consists in the 
right of governing the slave, subject to such restraints as the 
legislature may impose on the master, and of enjoying his 
perpetual and involuntary service. The law has never yet 
ceased to consider slaves, though thus subject to the govern- 
ment and service of a master, as human beings, subject to its 
protection, and bound to obey its requirements. And so care- 
ful were the people of Georgia on this subject, that in their 
Constitution, 4th article, 12th sec., the life and members of 
slaves are expressly protected in the same manner as the life 
and members of free white persons are. They are subjected 
to general laws. See acts of 1811, 1816, and the laws 
throughout on this subject. They have secured to them 4 
formal trial for all offences, and the right of examining witnes- 
ses, and in capital cases, the right of trial by jury. They 
cannot be tried twice for the same offence. Act of 1803, 
sec. 4. Their persons are protected from violence and cruel- 
ty, none but the master having a right causelessly to strike or 
whip them, and the master himself being restrained to such 

moderate chastisement as may be necessary for discipline 
and the preservation of a just subordination. ‘They have 
likewise secured to them from the hands of the master all 
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care, food, sustenance, and clothing, proper and necessary 
for them, and an exemption from excessive labor. Code of 
1817, 36 and 37 sec. } 1th division. 

It is apparent, then, that though slaves have no political 
rights, nor right of property, they have many personal rights, 
and are very far from being considered mere things, brutes, and 
and beasts of burden. A right of the benefits of a habeas 
corpus does not however belong to a slave, as it would be in- 
consistent with the rights of the master. This writ not hav- 
ing been sued out for a siave, but for a free person of color, 
it is insisted that they all stand upon the same footing in this 
regard by virtue of the general presumption against the liber- 
ty of the slave race. ‘l'his is carrying the presumption of law 
too far. By looking into the act of 1770, it is seen, that free 
negroes who then were or might thereafter be in the pro- 
vince, as well as such as might thereafter become free, are 
expressly excepted not only from that part of the act which 
fixes the condition of the slave race, but also from that which 
declares the presumption. But suppose there were no such 
exception, let us look to the act, and see the extent of the 
legal presumption, and whether it be so general as to place 
slaves and free persons of color upon the same footing. By 
doing so we shall find that it is confined to actions or suits be- 
tween the guardians of negroes and their masters, to try the 
negroes’ right to freedom, and is a rule of evidence applica- 
ble to such cases only. Now it would bea very hard and un- 
reasonable construction of a mere rule of evidence, to make 
it reduce a whole class of free people toa level with slaves, 
deprive them of the most effectual means of protecting their 
personal liberty, and subvert a constitutional provision. 

There is a very broad and obvious distinction between the 
rights and condition of slaves and free persons of color. 
Slaves, as we have seen, are not mere things, and have many 
personal rights secured to them by law, but are without the 
right of personal liberty or any political rights whatever. 
Free persons of color are equally destitute of political rights, 
are somewhat abridged of personal rights, but enjoy in its 
fullest extent personal liberty. ‘To protect this latter right 
wherever enjoyed, to restore it wherever unlawfully deprived, 
the habeas corpus was designed, and in a state of society 
just such as now exists among us, was engrafted upon the 
Constitution. The slave, therefore, without personal liberty. 
is without the benefit of the writ: the free person of color 
enjoying personal liberty has the benefit of the habeas corpus 
secured to him by a constitutional guaranty. 

There is another objection to the allowance of this writ to 
free persons of color, arising out of the act of 1790, on which 
great stress was laid in argument, which is this, that as the 
act has given a remedy by writ of ravishment of ward, all 
other remedies were superseded by it. 
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‘(he argument in support of this objection proves rather too 
much. It admits the existence of the remedy by habeas cor- 
pus before the superseding act. If it existed then, it exists 
still, except only so far as it has been superseded. The stat- 
utory writ was given to try the right to freedom against the 
claim of perpetual service, and nothing more. It will reach 
tono other case of the detention of free persons of color, 
however illegal. What would then be their situation? Those 
who have the clearest right to freedom would be most expos- 
ed to lawless violence, and giving the means of trying their 
freedom, to those of doubtful right, would be made to take 
all remedy from those acknowledgedly free, or the habeas 
corpus must remain to them fulland perfect. But if the writ 
may issue in favor of any one free person of color, in any 
given case of illegal detention, it may issue for all and in eve- 
ry case ; for neither the Constitution nor law has made any 
exception. What the court might do upon the return of the 
writ is another question. Should it be obeyed, and the re- 
turn show a claim of property as a slave in the person for 
whose benefit it issued, he would no doubt be left to his rem- 
edy under the act. On the subject of the act of 1770, there 
is this farther remark to make, that if there be any thing in it 
inconsistent with the remedy of habeas corpus, the statute must 
be considered so far repealed, as well because the Constitution 
which establishes the habeas corpus is a posterior law, as be- 
cause it is paramount to every legislative enactment. Much 
has been said about the expediency and _ policy of allowing a 
habeas corpus to this class of persons. ‘These are consider- 
ations for another department of government. Here ‘they 
can have no place, the only question being whether such is 
the Jaw, not whether it is expedient and politic that it should 
be so. It should never be forgotten, however, by any, that 
there can be no true and sound policy which is opposed .to 
strict and impartial justice ; and that both individual and gen- 
eral happiness and security are’ best attained by a prompt and 
cheerful obedience to just and humane laws. 

The 3d, 4th, and Sth grounds of the motion are, that no 
contempt has in fact been committed by Philpot; that his 
return is neither evasive nor defective ; and that it should be 
received as conclusive. 

If the court have authority to issue the writ, it follows of 
course, that it has the power to compel obedience to it; and 
no higher contempt can be conceived, than a refusal to sub- 
mit to such power, and an obstinate disobedience. ‘That dis- 
obedience is contempt, has not been, and cannot be denied, 
on the contrary is admitted, but at the same time it is contend- 
ed, that the return of the 2d November, 1829, is an act of 
submission, which being full and perfect, no disobedience is 
chargeable upon him. ‘This return has been well considered 
on a foriner occasion, and of its evasivencss and insufficiency, 
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it was then thought, there could be no serious question. Such 
is still the opinion of the court. ‘To have been full, it should 
have denied the custody, possession, power or control of the 
boy, not only at the time of the return, but also at the service 
of the writ. For the court to receive as sufficient, any return 
short of this, would be to enable all who might choose to 
evade the writ, easily to do so, by simply transferring the per- 
son confined to another between its service and return. ‘The 
return of Sir Robert Viner, cited 3 Bac. Abr. 14, which was 
adjudged to be insufficient and equivocal, is very like the 
present. That was toa pluries writ, there having been no 
return to the first and second. ‘The return was “ that at the 
receipt of this writ, nor at any time since, has she been in 
my custody.” ‘This was held by the court to be insufficient, 
because upon return toa pluries writ “he ought to say not 
only at the time of the receipt of this writ, but of any other,” 
and equivocal because it simply denied the custody of the 
person alleged to be confined. The only difference between 
that case and this, is that this is a return to a first, that toa 
pluries writ. But the same obedience and the same return 
are required to each, and it is not our practice to issue alias 
and pluries writs, which leads to unnecessary expense and 
delay, but to enforce the first. If Philpot’s return had shown, 
that neither at the service of the writ, nor at any time since, 
had the boy been in his possession, custody, power or control, 
it would have been ful] and perfect ; but he evades a part, 
and will not swear that at the service of the writ the boy was 
not in his power or contro]. Had Philpot, however, sworn that 
the boy was not in his possession, power or custody, still, if 
upon looking into the facts stated in the return, the conscience 
of the court should not be satisfied that all the material facts 
were disclosed, it was not bound to discharge him. In look- 
ing at his return, the conscience of no man can be satisfied 
that all the facts are disclosed, but must be convinced that ve- 
ry material facts are suppressed ; and this conclusion, to which 
the return itself would lead, becomes irresistible to the mind 
of the court, when it recollects the admission of this suppress- 
ed and most material fact by Philpot himself since the service 
of the writ, which fact is, that he had the boy. 

A great deal of argument has been offered by counsel for 
the movant to show that the return should have been received 
as conclusive. That it is conclusive, the court has always held ; 
and if it have erred at all on this point, the error has been in 
holding the return too conclusive, not only as against the ap- 
plicant for the writ of habeas corpus, but also as against Phil- 
pot himself. He cannot be permitted even to amend his re- 
turn when once filed, 3 Bac. Abr. 14, much less to contradict 
it, or aver any thing inconsistent with, or repugnant to it. 

The 6th ground “ Because, if any contempt was com- 
mitted, it was purged by the affidavits of Philpot, Carey, Tur- 
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ley, and the certificates filed in the cause,’ has been formerly 
insisted on, and well considered by the court, and its opinion, 
then expressed, is still entertained. ‘That the return is an 
evasion of the writ, is a matter about which there can be but 
little difference of opinion; and that an evasion of the writ is 
a contempt of court, admits of but as little doubt. As soon 
therefore as the return of the 2d November was filed, Philpot 
was in contempt, and liable to be attached. But the court 
before awarding an attachment, called upon the defendant to 
show cause why it should not go against him. The cause 
shown was but an attempt to amend his return, which could 
not be allowed. Philpot’s admissions and conduct on the 
17th October, followed by his evasive return, manifested a 
disposition to trifle with the authority of the court, and placed 
him in an attitude towards it which rendered some unequivo- 
cal act of submission, and earnest and sincere effort to obey 
its process, necessary to extricate him from the situation in 
which he had thus voluntarily placed himself. 

The rule to show cause was to furnish him an opportunity 
of making this submission, and showing this effort, or of yield- 
ing actual obedience. Not the slightest effort at obedience 
being shown, and the paper amendatory of the return and 
contradictory of the previous admission being rejected, an at- 
tachment became unavoidable, unless the court would surren- 
der its own authority. At this stage of the proceedings, the 
case is clear. Philpot is manifestly in contempt, and his pun- 
ishment is the direct and inevitable consequence of his own 
conduct. Has his case been changed by any thing which he 
has since done? He has in fact done nothing, and yet it is 
said, if he were then in contempt, he is now purged of it. 
The contempt, it must be recollected, is his evasion of the 
writ, and disobedience of its requirements. Not an act of his 
has been shown, ner an effort on his part to obey, although 
six months elapsed from the return of the writ until the re- 
moval of the boy, during all which time he was kept within a 
few miles of Philpot’s residence, in the place where he had 
himself deposited him, and was for sale, which could not but 
have been known to him, and Philpot at large, free to exert 
all his energies. 

Great reliance is placed on the affidavits of Carey and Tur- 
ley. That of Turley shows nothing but that on the 28th 
May, 1830, he purchased the boy from Carey, and the next 
day removed him to the western country, where he sold him. 
Carey’s affidavit shows his purchase of the boy from Philpot 
between the 6th and 13th October, 1829, having contracted 
for him some days before ; that the boy had not been since in 
the possession, power, or custody of Philpot, and that some 
time since he had sold him, and does not know where he is. 

These affidavits, so far from acquitting Philpot of his con- 
tempt, by showing an effort and sincere desire to obey the 
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writ, and an entire failure in such effort, and an inability on 
his part, lead the mind rather to an opposite conclusion. It 
will not be forgotten that these are voluntary affidavits of per- 
sons not subject to the process of the court, or bound to state 
more than in the opinion of Philpot might suit his purpose, 
and were prepared under his direction, and to effect his enlarge- 
ment after he had been attached. Hence only that is stated 
which may have been supposed sufficient to attain that end ; 
and hence, in Carcy’s affidavit, the mystery which is left to hang 
over the condition of the boy, the person to whom he had been 
sold, the direction in which he had been sent, the circumstances 
under which he had been purchased by Carey from Philpot, and 
their knowledge or ignorance, at the time, of the boy’s claim 
to freedom. It is not disclosed that Philpot sold the boy to 
Carey without a knowledge on the part of either or both of 
them, that the boy was free, or had any claim to freedom; 
that Carey gave any consideration for him; that after Phil 
pot’s admission of having the boy, and either before or since 
his return, he ever made any application to Carey for the boy, 
and that Carey had refused to re-deliver him, or that Philpot 
had adopted any measures whatever to regain possession of 
him. Nor indeed was Carey bound to make any such dis- 
closures, his affidavit being purely voluntary, yet the omission 
to make full and entire disclosures as to the boy, greatly 
weakens the effect of his testimony in Philpot’s behalf; and 
taken in connexion with all the circumstances of this trans- 
action, excite a suspicion, that, though he may not have been 
actually a partaker with Philpot, yet that he was not wholly 
ignorant of his (Philpot’s) attempt to evade the writ. But to 
give the fullest force and effect to the affidavits of Turley, 
Carey, and of Philpot himself, still, no one single act of obedi- 
ence to the writ, or the slightest disposition to obey it has 
been shown, while throughout the whole case there appear to 
have been continued and obstinate struggles to elude and 
evade. 

The 7th ground is that “the order of imprisonment was 
illegal in this, that it unposed upon Philpot a condition which 
it was impossible for him to perform, and because the court 
was not authorized to require the production of the boy, as 
the condition of his purging his contempt, if any were com- 
mitted.” As has been repeatedly said, the attachment was 
for an evasion and disobedience of the writ, and the only con- 
dition imposed on him was obedience. His imprisonment 
was not made to depend upon the arbitrary will of the judge, 
but upon his own will, if that will should lead to action. 
That such an order is not illegal, must be manifest to any 
one who considers the order and allows to the court the power 
of enforcing its own process. Such orders are of common 
occurrence and are absolutely necessary for the attainment of 
justice. ‘They are issued and enforced against sheriffs, jus- 
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tices of the peace, and constables who collect money and neg- 
lect or refuse to pay it over when ordered to do so; to com- 
pel the production of personal chattels under a warrant for 
rest.tution, and ina variety of instances of small importance, 
compared with personal liberty ; and it would be a very sin- 
gular defect of power in the court, not to possess the same 
ineans of enforcing the writ of habeas corpus. If the court 
had a right to issue the writ, it had the nght to compel the 
production of the boy, and to use the only means adequate to 
the attainment of that end. ‘Lhe indefinite use of the means 
beyond the attainment of the end, would be illegal and im- 
proper: up to that period it is both legal and proper. 

‘The opinions of Senator Clinton as delivered in the case of 
Yates against the people, 6 John. Rep. 507, were much relied 
on in argument. How these opinions can be construed into 
a support of the principles assumed in this 7th ground, the 
Court has not been able to perceive. The position for which 
Mr. Clinton contended, and successfully too, was that every 
commitment to be legal, must be definite and terminable, 
either by the efflux of time, or on the doing of some act by 
the prisoner. In speaking of imprisonment made to depend 
on the doing of someact by the prisoner his words are, “ and 
where an imprisonment is made to tern-inate on the doing a cer- 
tain act on the part of the prisoner, every legitimate object will 
be answered, and his course of future conduct expressly marked 
out. He will not depend for his liberation upon the vary- 
ing volition or fluctuating caprice of the judge.” The direct 
application of these opinions to the present case is readily made 
by every one, but fully to sustain it. That the production of 
James is impossible, remains yet to be shown. 

The &th ground is “That the court had no jurisdiction 
over the said Jchn N. Philpot after the return was filed, and 
therefore all the subsequent proceedings were null and void.” 

If the position here assumed be true and this ground is tena- 
ble, it follows by necessary consequence, that the filing of any 
return, of whatever character, to a habeas corpus is equiva- 
lent to a discharge of the defendant, and that the court can 
in no case inquire into its fulness or sufficiency ; or if it do 
inquire and find the return imperfect and evasive, it at the 
same time makes the humiliating discovery, that the very act 
of contemning its authority has deprived it, not only of all 
power to protect the innocent and helpless who seek its 
shelter, but also of the power of self-protection. The juris- 
diction and power of the court cannot, however, be thus 
easily evaded ; for when once it takes cognizance of a cause 
it will see that full and ample justice be done, nor will it 
release its hold of the defendant until that end be attained. 

The 9th and 10th grounds are the opinions of Judge 
Crawford and Judge Lamar, under both of which it is said 
Philpot should be discharged. 
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At the last term, Judge Lamar being present and sitting 
with the Judge of the middle circuit, a motion for Philpot’s 
discharge was argued ; and the court being divided upon 
what forms the 6th ground of the present motion, the defen- 
dant could take nothing by his motion then made; upon 
which the whole case being referred to Judge Crawford, by 
consent of parties, that judge concurred with the opinion op- 
posed to the motion ; and im pronouncing his decision, after 
an attentive consideration of the case, and upon a review of 
all the grounds then assumed, declared that ‘‘ upon the whole, 
Philpot ought to remain attached, until he produces the boy 
James, or shows that it is impossible to produce him.” In 
order to have the benefit of Judge Lamar’s opinion, which was 
favorable to the motion upon the ground stated, and it may 
be added, upon that ground alone, it is contended that but a 
single Judge can legally sit in our Superior Courts: and that 
Judge Lawar having been present, by request, at the argu- 
inent, and sitting with the presiding judge of the district, the 
authority of the latter was in that particular case superseded. 
It is not necessary to go into much argument on this subject. 
The judges of the Superior Courts, though clected for the 
service of a particular district, have a general commission for 
the whole State, and the authority vested in each judge is 
exactly equal. Any one of them may hold any court in the 
State; but there is nothing in their commissions, the laws or 
the constitution to prevent a greater number, or all of them 
from sitting together, if they should happen to be present. 
Yet if it were the law that one only may sit, and two should 
be present, which of thein would be in power + ‘The presump- 
ticn would seem to be in favor ‘of the presiding judge of the 
district, and if in hin, it would be criminal courtesy to aban- 
don a deliberately formed and settled opinion in favor of a 
visiting brother, in whatever estimation that brother might be 
held, either for worth and integtity as a man, or learning and 


ability as a judge. It is held, however, that the power of 


each judge present was equal, and that the motion was lost 
by the division of opinion. 

Lhe court repeats its regret heretofore expressed, for the 
situation in which the movant has thus voluntarily placed 
nimself, and the necessity he has imposed upon the court of 
exerting against him its extraordinary power for the advance- 
ment of justice ; and after having attentively and advisedly 
considered every ground submitted, and weighed every 
argument offered, feels bound to adhere to the decision pro- 
nounced by Judge Crawford on the former motion “ that 
Philpot ought to remain attached, until he produce the boy 
James, or shows that it is impossible to produce him.” 

The motion is therefore overruled. 
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IN CHATHAM SUPERIOR COURT, JULY TERM, 1831. 
Witiisu Taytor vs. Wittiam THomas. 
Certiorari. 


Tue plaintiff below brought his action in a Justice’s Court, 
to recover the outward pilotage of a vessel of which the de- 
fendant was consignee. ‘The defendant pleaded to the juris- 
diction of the magistrate’s court ; and alleged, that by the 5th 
sec. of the act of 1799, entitled an act to regulate the pilot- 
age of vessels to and from the several ports of this State, ex- 
clusive jurisdiction over the subject matter of this suit was 
vested in the commissioners of pilotage. That section pre- 
scribes, that “in case any damage, dispute, complaint, or 
difference shall happen to arise, or be made against, or 
between any master or pilot, for or concerning the pilotage 
of any ship or vessel, or any other matter incident or relative 
to the business or care of a pilot, in any of the said harbors, 
all such damages, disputes, complaints or differences, (when 
the claim does not exceed $100) are hereby ordered to be 
heard and determined by the commissioners, or a majority of 
them, who by their decree, arbitrament or order, shall and 
may lawfully decide, adjust and regulate every such damage,” 
&c. The plea thus interposed, was overruled by the justice ; 
and an application made by the defendant to this court for 
the writ of certiorari. ‘The question presented for adjudica- 
tion, is upon the sufficiency of the plea offered in the court 
below. ‘I’o determine this, we are naturally led into an 
inquiry of the jurisdiction of Justices’ Courts in civil cases. 

By the judiciary act of 1789, sec. 47, it is provided, for the 
more speedy recovery of small debts, that the justices of the 
several counties, or any one or more of them, shall have 
authority and jurisdiction to hear and determine all suits for 
any debt or liquidated demand due by judgment, specialty or 
account for any sums of money not exceeding five pounds 
sterling, &c. The 5th sec. of the act of 1790, limits the 
exercise of the powers thus conferred, within their respective 
Militia Captain’s district. By the 44th sec. of the act of 1792, 
the provisions of the act of 1789, are re-enacted. By the 
act of 1797, the justices in the respective company districts are 
clothed with jurisdiction to hear and determine all suits for 
any debts or liquidated demands, or on account for any sums 
of money, not exceeding thirty dollars. And by the 5th 
section of the 3d art. of the Constitution of the State of 
Georgia it is delared, that there shall be two justices in 
each Captain’s district, either or both of whom shall have 
power to try all cases of a civil nature, within their dis- 
trict, where the debt or liquidated demand does not exceed 
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thirty dollars, in such manner as the legislature may by law 
direct. The principal act passed on this subject, since the 
adoption of the constitution is the act of 1811,—by it, their 
jurisdiction is recognized for the trial of all suits on any Ii- 
quidated demand or account, for ‘any sums of money not ex- 
ceeding thirty dollars. 

Thus it is obvious, that anterior to, and at the time of the 
passage of the act of 1799, for regulating the pilotage of ves- 
sels, Jurisdiction over the subject-matter of this suit was vest- 
ed in the Justices’ Courts; and the simple question to be de- 
termined is, whether that jurisdiction ts taken away by the 
mere affirmative grant of powers to the comauissioners of pi- 
lotage contained in the said Sth sec. of the act of 1799. 

The gencral rule in England is, that the Court of King’s 
Bench is ousted of jurisdiction by nothing, but the express 
negative words of a statute ; or according to the later cases, 
necessary implication. ‘This rule is so welb established, as 
to dispense with the necessity of adducing authorities. Con- 
sidered with reference to the original jurisdiction of the K. 
B. as distinguished from its superintending control over infe- 
rior judicatories by appeal, certiorari, &c. it is not perceived 
why the rule stated is not equally applicable to all the common 
Jaw courts ; and indeed, such has been its extension and ap- 
plication ; and so it seems to have been understood, as it has 
been adopted and applied in this country. It is not impor- 
tant now to inquire into the character and course of proceed- 
ing of the Justices’ Courts, since we are not sceking to esta- 
blish a jurisdiction for them, as originating in the common 
law, but are limited to the inquiry whether a jurisdiction ex- 
pressly derived to them, in common with all other courts, from 
the constitution and legislative enactments, can be divested 
by the mere affirmative words of a statute conferring the same 
jurisdiction upon some other tribunal. 

Do the words, used in the said 5th sec. “ are hereby order- 
ed tobe heard and determined,” necessarily imply a negative ? 
It is only as if the legislature had said “ shail be heard and de- 
termined” and such words, without some non-intremittant 
clause prohibiting the exercise of jurisdiction by any other 
tribunal, or the introduction of some word or words which 
necessarily exclude the other tribunal, as final, original, ex- 
clusive or the like, have never been held in England sufficient 
to oust a previously existing jurisdiction. And by their re- 
ceived acceptation with us, as established by uniform con- 
struction and practice, no such efficacy has been given to 
them here. Upon the establishment of the court of Oyer and 
Terminer for the city of Savannah, it was invested with cog- 
nizance of civil cases within a limited amount, and criminal 
jurisdiction of minor offences. Yet it never has been made 
a question whether this ousted the jurisdiction of the other 
courts. The Superior Cou:t continues constantly to try cri- 
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minal cases, over which the city court has jurisdiction ; and if 
a civil jurisdiction, within the limits of the latter, has not been 
exercised by the former, it is only because of the more speedy 
justice in the city court. By the 3d art. 2d sec. of the Con- 
stitution of the United States, it is provided, that “ the judi- 
cial power shall extend toall cases of admiralty and maritime 
jurisdiction.” Upon the principle contended for, in support 
of this plea, this ought to be construed as giving the courts 
of the United States exclusive jurisdiction of all cases em- 
braced within it; yet such is not the construction it has re- 
ceived, and a concurrent jurisdiction remains in the courts of 
common law of the states where the common law is compe- 
tent to give a remedy. So it has been decided in England, 
that a statute simply giving remedy at common law for a 
thing before recoverable in the spiritual court only, does not 
take away the jurisdiction of the spiritual court. 1 Ld. 
Raym. 323. And where by charter a jurisdiction was con- 
ferred upon the mayor and aldermen of London in South- 
wark, but which charter contained no non-intromittant clause 
as to the justices of the county of Surrey, by whom the ju- 
risdiction had been previously exercised, it was held that the 
justices retained a concurrent jurisdiction with the mayor and 
aldermen. 4 Term Rep. 451. 

By reference to another sec. of the same act, the construc- 
tion maintained in support of this plea, it is thought, will be 
found at variance with the legislative intent, as it is there man- 
ifested. It will be recollected that the 5th sec. professes to 
regulate disputes, complaints or differences between master 
and pilot. Now by the 15th sec. of the same act, it is de- 
clared, that the captains of vessels having no owner or con- 
signee in the port, shall be obliged, if requested, by the pilot 
acting on board, to give security for the faithful payment of 
the pilotage, before said vessel} leaves such port. Obviously 
contemplating, it would seem, a right in the pilot against the 
owner or consignee, not embraced by the words of the 5th 
sec. within the new jurisdiction, and liable to be enforced 
elsewhere. It is not however necessary to rest the decision 
of this plea here. ‘The Constitution declares, that the judi- 
cial powers of this State shall be vested in a Superior, Inferior, 
and Justices’ Courts. and in such other courts as the legislature 
shall from time to time ordain and establish. The Justices’ 
Court is here recognized by the Constitution ; and in another 
sec. of the same article, its power and jurisdiction, as we 
have seen, are limited and defined. It is left to the legisla- 
ture to point out the cause of its proceeding, but its jurisdic- 
tion can neither be increased nor diminished, without an al- 
teration of the Constitution itself. It is a right which the 
Justices’ Court derives from the Constitution to try all cases 
of a civil nature within the limits therein prescribed, and this 
right cannot be impaired, but by the means pointed out in the 
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cuaruam, Constitution. Such is not the character of the act of ’99, 


July, 1831. hor does it profess to effect an alteration of the Constitution, 
Tavton Whatever may have been the intention of the legislature, in 


v. the grant of powers conferred by the 5th sec., or whatever 
Tuomas. interpretation it might be susceptible of, according to the rules 
of construction, it cannot be permitted to divest a jurisdiction, 
derived from the supreme law of the land. 
For these reasons, the plea is overruled, and the judgment 
below affirmed. 
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IN CHATHAM SUPERIOR CouRT, JuLY, 1831. 
Bank of Sourn Carouma vs. Micuact Brown. 
Case, and Motion for New Trial. 


It is compe- ‘THis case is presented upon an application for a new trial, 
tent for @ wit’ on the part of the plaintiff. The action was brought upon 
ness to refresh ‘ b kos) 
his memory, by two promissory notes against the defendant, who was alleged 
resorting ii;, _ to be a partner of the house of William Overstreet and Co., 
which he had in Charleston, by whom the notes were made. ‘To establish 
made of fact; the copartnership, the testimony of Robert Campbell, tak- 
ae seek 10 by commission, was offered by the plaintiff. Mr. Camp- 
the fact from his . se a cad rece: Se a : toe 
own recollection, Dell, in his answer to the second direct interrogatory, says, 
oP ealing ong he received a letter from Adger and Black, of Charles- 
=a Reg ton, dated 29th March, 18:26, containing the following. 
eunentoanbe: ¢ When you write us again, please say who%s concerned in 

rec pct . . “yp: ' 
eet ori. Ousiness with MHilliam Overstreet and Co. here; he says 
inal memoran- Michael Brown of Savannah is his partner. ‘To which | 
tself t 
If mus 2 zi ae : 
ie gueduend. find, that on the 3d April, 1826, I replied, that I had that day 

Notice must W2qQuired of Michael Brown himself, and he informed me he 
de given to proe Was a partner.” The witness then further proceeds in his an- 
duce an original swer to state, “ of this conversation or inquiry and answer. 
paper proved to r ‘ : 
be in the pos- J have no recollection; though I have no doubt that Michael 
session of the Brown told me he was a partner in the firm of William Over- 
adversary before 5 : riggs lt : , 
secondary evi- street and Co., of Charleston.” ‘This testimony was object- 
dence can bere ed to on the part of the defendant, on the ground that the wit- 
tents. ness spoke entirely from a memorandum, and was unable to re- 

ac P j ? 
Pci ose call the fact to his mind after seeing the memorandum. ‘The 
mle is, when court refused to allow the evidence to be read to the jury ; stat- 
oy iyonnaorsee ing the law to be, that it was competent for a witness to refresh 
< ghnong ata his memory, by resorting to a memorandum, which he had 
that the plaintitr Made of a fact, and that if then he could speak to the fact 
eaeeneonety® from his own recollection, it would be good evidence ; but 
yith t - : ° ~ 
necsion of the that, if after having seen the memorandum he could not re- 


instrument: as collect the fact, the original memorandum itself must be pro- 
ction o pe : liens i - si 
i i ae... Soe rejection of this testimony presents the first 


bond. ground upon which the present motion is based. I have look- 
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ed into the authorities upon this subject, and see no reason 
to change the opinion expressed upon the trial of the cause. 
The general rule is believed to be correctly stated in 1 Stark. 
“Tf a witness has made a memorandum of facts, he 
may refresh his memory by referring to it; and if by that 
means he obtains a recollection of the fucka themselves, as 
distinct from the memorandum, his statement is evidence ; 
but if he has no knowledge or recollection of the fact, except 
that he perused it in a book or paper, the original book or paper 
must be produced. and he cannot give evi dence of the faets. 
The authorities cited by Starkie are Doe v. Perkins eé al. 

3 Term Rep. 749 and 754, and the case of ‘Tanner v. Taylor, 
a a MS. note of which was read by Mr. J. Buller, in the case 
of Doe v. Perkins, and it is thought that they sustain the rule 
as here laid down. In the case of ‘Tanner v. Taylor, which 
was an action for goods sold and delivered, Mr. Baron Legge ; 
said, if the witness would swear positively to the delivery from 
recollection, and the paper was only to refresh his memory, 
he might make use of it. Butif he could not from recollection 
swear to the delivery any further than as finding them enter- 
ed in his book, then the original book should have been _pro- 
duced. In the case of Doe v. Perkins, the only question was, 
at what time of the year the annual holdings of several ten- 
ants expired. ‘The witness Aldridge had noted down in a book 
the declarations of the different tenants respecting the times 
when they severally became tenants. Upon his examination 
he stated that he had no memory of his own of those specific 
facts, but that the evidence he was giving was founded alto- 
gether upon the extracts he had made from the book. This 
evidence was objected to, because, as the witness had no re- 
collection of the facts, the original book ought to be produc- 
ed. ‘The evidence was admitted, and upon motion for new 
trial, Ld. Kenyon Ch. J. said, that the rule appeared to have 
been clearly seitled, and that every day’s practice agreed with 
it. And that comparing this case with the general rule, the 
court were clearly of opinion that Aldridge ought not to have 
been permitted to spe ak to facts from the extracts which he 
inade use of at the trial. In Phil. on Ev. 209, it is laid down 
as the rule, thatif the witness cannot, from recollection, speak 
to the fact any further than as finding it stated in a written 
entry, his testimony will amount to nothing. The same au- 
thorities are relied on by Philips, which have been cited by 
Starkie, and the rule therefore should receive a like interpre- 
tation; and they are perfectly consistent as far as the rule 
goes, as stated by Philips. They both concur in rejecting the 
testimony of the witness, as to the facts stated in the memo- 
randum. No case is recollected, and none has been pro- 
duced upon the argument here, in which a witness, who 
had lost all recollection of the fact to which he testifies, and 
could not recall it to his mind, has been permitted to give it 
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in evidence as the contents of a memorandum made by him, 
without producing the original in court. It may be, that from 
the necessity of the case, a general necessity, resulting from 
the impossibility of furnishing better cvidence, where the Wit- 
ness had forgotten the fact hich he had re conte the orig- 
inal memorandu: 0, properly proved by the witness, ought to be 
received as evidence of its contents; but the reason, which 
requires ils production, is commensurate with the nile which 
requires the best evidence the case is susceptible of. It is 
important that rules of evidence when clearly settled should 
be adhered to. In nothing are established principles more 
necessary than in the regulation of judicial proofs. The ad- 
mission of this testimony in the present case would have been 
contrary to the rule which has been stated, and it is therefore 
considered that it was properly rejected. 

The 2d, 3d, 4th and Sth grounds upon which this motion 
is based, will be disposed of together. The 2d and 3d are 
founded upon the refusal by the court to allow so much of the 
answer of Drake Mills (a witness for plaintiff) to the 6th di- 
rect interrogatory to be read in evidence to the jury, as went 
to give in part the contents of a letter written by the defend- 
ant, addressed to William Overstreet and Co. dated 3d April, 
1826. The 4th and 5th grounds are founded upon the refu- 
sal by the court to allow so much of the testimony of Edwin 
B. Overstreet, as went to give in part the contents of the 
same letter of 3d April, 1826, to be read in evidence to the 
jury. The witness, Edwin B. Overstreet, stated in his exam- 
ination that when the trunk, containing the papers of William 
Overstreet and Co. was brought to Savannah, Georgia, and 
opened, Michael Brown was present, and took therefrom as 
witness believes, all the papers bearing his signature, including 
the letter alluded to, which he subsequently destroyed, as 
witness is informed and believes. In this letter Michael 
Brown writes thus—the witness then proceeds to give an ex- 
tract from the letter. To so much of the testimony of both 
Mills and Overstreet as went to give the contents of this let- 
ter, the defendant’s counsel objected upon two grounds. Ist, 
That the letter having been traced to the possession of the 
defendant, by the testimony of Overstreet, it was incumbent 
on the plaintiff to give him notice to produce the original be- 
fore a copy could be o‘fered in evidence. 2d, That a part on- 
ly of the contents could not be given in evidence, but that a 
copy of the whole letter must be offered. Upon these grounds 
the court rejected the evidence as inadmissible. 

No rule of evidence is perhaps better settled and more 
uniformly acted on in practice, than that, which requires no- 
tice to produce an original paper proved to be in the posses- 
sion of the adversary, before secondary evidence can be re- 
ceived of its contents. The rule is founded in reason; 
its purpose is to guard the party in whose possession the 
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original is; to prevent his being taken by suprise, in cases 
where it is uncertain whether such evidence will be used by 
the adverse party. There are exceptions to the rule, the 
principal one of which is, where from the very nature of the 
proceedings the defendant must be informed, that the plain- 
tiff intends to charge him with the possession of the instru- 
ment: as in the example in the books of an action of trover 
fora bond. In such cases the reason ef the rule ceases, et 
cessante ratione cessat et ipsa lex. It is, moreover, a primary 
rule that the best evidence must be produced. Secondary 
evidence of the contents of a written instrument is admitted, 
because the party offering it cannot produce the original, it 
being either lost or destroyed, or in the possession or power 
of the adversary. But unti} notice is given him to produce’ 
the original in his possession, non constat but that better 
evidence may be had, than the secondary evidence offered. 2 
Mer. 464. ‘The testimony of Edwin B. Overstreet establishes 
the fact, that the original letter, an extract from which was 
attempted to be used in this case, had come to the possession 
of the defendant in the action. ‘This proof was sufficient to 
require notice ; and the only question is, whether the evidence 
in relation to the destruction of the letter, was enough to 
dispense with the obligations thus imposed. The belief or 
persuasion of a witness, cannot be received as evidence, 
unless it rests upon a sufficient legal foundation, as upon 
facts within the actual knowledge of the witness—these facts 
may be inquired into, and a court and jury enabled to weigh 
the testimony of the witness by the facts upon which his 
belief is founded—so that it is at last the facts, and not the 
opinion, which constitutes the evidence. A’ belief resting, 
as the witness informs us in this case it does, upon mere in- 
formation ; a belief ihat a fact is true, because the witness 
has heard it said to be true, is evidence which cannot be per- 
mitted to have the effect desired for it in this case. The 
testimony of Edwin B. Overstreet as contained in a subsequent 
answer, in which he speaks of the destruction, in his presence, 
of certain letters by the defendant, has reference to other 
letters, and cannot be made to apply to the letter of 3d April, 
1826. Upon this ground it is thought the evidence was pro- 
perly rejected. 

On the other ground, too, it is an established rule, that the 
whole of a document or writing offered in evidence must be 
read, if required ; otherwise there would be no certainty as 
to the sense and meaning of the entire document. The 
dangerous tendency of permitting an extract from a letter to 
be read in evidence, is at once obvious—by suppressing a part, 
the meaning of the writer may be entirely perverted. When 
secondary evidence is let in, it is subject to the same rules 
which regulate the admission of primary evidence. The 
evidence as to the contents of written instruments, when the 
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original cannot be produced, must be of a nature which the 
law would receive in other instances. 1 Camp. 193. And 
as, if the original were offered in evidence, it would be the 
right of the defendant to have the whole letter read, so this 
right equally exists, when a copy is oflered, and excludes the 
idea of receiving a mere extract. ‘here is vothing in this 
case upon which to relax the general principle—it does not 
even appear by the evidence, that the extract was the only 
part of the letter referring tothe subject matter. Nor will the 
impossibility of furnishing better evidence, authorize the ad- 
mission of that which is intrinsically defective and dangerous. 
It has been well observed, that the reception of evidence from 
necessity, must be founded on a general necessity, or proba- 
bility of the failure of all other and superior evidence arising 
out of the nature of the case. 1 Stark. 356, note 0. Nosuch 
general necessity is perceived here. Ina case in which the 
only evidence of the contents of a letter was a copy in the 
plaintiff’s letter book in his own hand-writing, and which was 
urged from the necessity of the case, as being the only copy 
which had been preserved, Ld. Ellenborough rejected the 
evidence. Fisher v. Samuda and Another, | Camp. 19v. 

The 6th and last ground upon which this motion is made, 
cannot avail the plaintiff: Ed. B. Overstreet in his answer to 
the 4th direct interrogatory says, that he could not under- 
take to say what the specijic contents of these letters were, 
(alluding to two letters which the witness had previously 
designated,) but their general purport was to charge him 
(Mr. Brown) as a partner of the firm of William Overstreet 
& Co. of Charleston. ‘This evidence the court rejected. It 
is too loose and unsatisiactory. [tis not the conclusion at 
which a witness may arrive, that is to constitute evidence in 
acause. It is facts to which he is required to testify, that 
from these facts the jury may draw their own conclusions, 
What the witness may conceive to be the substance and 
effect of letters is no evidence, since it is the jury alone who 
are to judge from the contents of the letter what is its effect. 
It cannot require argument to satisfy the mind that such 
evidence was properly excluded. 

This cause was tried before an impartial aud most enlight- 
ened special jury, and upon the evidence which was before 
them, | see no reason to be dissatisfied with their finding. 
The motion for new trial is therefore denied. 
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IN HOUSTON SUPERIOR COURT. 
Centrat Bank vs. H. Kenpricr and his Securities. 


Tue facts in this case are as follows :—By the third section 
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of the act of 1824, (pamphlet, page 90,) on the subject of — sovsron. 
the Macon Bridge, certain commissioners thereof were autho- WW 
rized to rent the sa:ne annually at public outery to the highest CEN™R4t 
bidder, taking bond and security, for the faithful payment v. 

to the State, of the sum for which the bridge should rent. Kenpricr. 
The bridge (which was the property of the State,) was rented phe —_ 
accordingly. In the year 





Harvey Kendrick became the for the rent of a 
ete ‘egg lena en 830 . hee ‘a blic brid 

highest bidder, and the commisstoners took his promissory er ego 
note with security for the amount of the rent. By virtue of ry note was ta- 
the act of 1828, incorporating the Central Bank, all debts due pee Bis 
the State were vested in said Bank, and under the authority the note, and the 


: : eS - i +4 mak leaded 
of said act the note above mentioned was transferred to said earae Jaca 


Bank. An action was instituted upon the note by the Bank, void, because the 
and the defendants pleaded that the note was void, not hav- ake ae 
ing been taken in conformity with the statute which requires had not been 
a bond. ‘The plea was overruled by the court, and a verdict qynPied with 
rendered for the plaintiffs. Whereupon a motion for a new overruled. — A 
trial was made, upon the ground of error in the court, in over- Movou.was then 
ruling the plea. <A rule nisi was granted, and the question trial on the 
: ‘ Eat a Lae - ground that the 
to be determined is, shall the plea prevail? My opinion is, Sut erred in 
that it ought not to be sustained. The taking of a promis- overruling the 
sory note, although not in conformity with the mere letter, rn pant 
was certainly not violative of the spirit and object of the law, ©. 
It is hardly necessary to remark that the bond intended by Where there 
the statute was of course to be a mere money bond, viz. a petit gs ——<— 
written engagement under the hands and seals of the obligor, ance with the 
and his securities, binding theinselves to pay a certain sum of ~~ 
money at a certain tine. Now as to the end in view, and mity with the 
the obligations incurred, there is no difference between such apres 
a bond and a promissory note, executed by the same parties, ing a bond to be 
and for the same sum, and payable at the same time. iadt tea Pe 
The difference is only in the form of the undertaking ; the the bond: 
substance is the same in each case. A promissory note is  Butifthe sta- 
not exempt from the operation of the statute of limitations for —- 
so long a period as a bond—but in that respect, (if the maxim condition of the 
“ nullum tempus occurrit regv’” would not apply in a case of bond, and de 
: ; E s : clares all bonds 
this kind) the taking of a note instead of a bond was benefi- taken in an 
cial to the defendants, and furnishes no ground of legitimate other form void, 
objection on their part. For every purpose contemplated by scribed should 
the legislature, the taking of a promissory note was a sub- be | aie aaa 
stantial, though not a literal compliance with the statute. ”" 
For that part of the statute which designates a bond as the se- 
curity to be taken, I regard as directory to the commissioners, 
but not as absolutely prohibitory of every other form of se- 
curity. On the part of the defendants an attempt has been 
made to analogize the present case to cases which have arisen 
under the statute 23 Hen. 6. c..9. in relation to bail bonds. 
As to bail bonds it is true the courts have frequently adjudi- 


cated, that any variance from the form and condition required 











68 


HOUSTON. 


SS aA 


CEenTRAL 
Bans 


v. 
Kewpricx. 


DECISIONS OF CASES IN THE SUPERIOR COURTS 


by statute is fatal; and for the obvious reason that the statute 
is not only imperative as to the form and condition of the se- 
curity, but expressly enacts that every security other than 
that prescribed by the statute shall be void. 10 Co. 101. 7 
T, Rep. 109. 1 ‘T. Rep. 418. 4 East, 568. 1 Archbold’s 
Practice, 74. Besides, the principal object of the statute was 
to prevent the extortion, and oppressive exactions to which 
defendants were often subjected by sheriffs, colore officii, pre- 
vious to the statute. ‘here is no analogy then between the 
st. 23 H.6, and the act of 1824 under which the commis- 
sioners acted. ‘They are cqually dissimilar in their objects 
and terms. One was enacted to correct abuses, and pre- 
scribes the form and requisites of a bail security, at the same 
time declaring every obligation different therefrom to be void. 
The object of the other was, to invest certain commissioners 
with authority to rent a certain portion of the public property. 
It directs them to take bond and security from the lessee for 
the payment of the rent, but does not inhibit them from taking 
any other equivalent sccurity; nor does it declare that any 
security other than a bond, shall be void. There are essential 
points of difference between the two statutes. The statute of 
New York, on the subject of bail bonds, was copied from the 
English statute. Hence, the remarks made concerning the 
latter, will apply with equal force to the former, and to the 
cases Which have occurred under it, some of which have been 
cited on the part of the defendants. 8 John. Rep. 76. 7 
Ib. 157. 19 [b. 223. 

That there is a well founded distinction between an imper- 
ative requisition of a statute, and a clause merely directory to 
an officer, is illustrated even in the case of a bail bond. Thus 
a sheriff may take a bond with one security only, notwith- 
standing the statute mentions securities in the plural number. 
2 Saunders, 61 c¢c. 1 Archb. Prac. 75. Again: the st. 12 
Geo. 1. c. 29, enacts that the sheriff shall take bail for the 
sum endorsed on the writ and no more, yet if the bond be 
taken for more, it will not avoid it if no intention to oppress 
the defendant appear, 2 Wils.60. 1 Burr. 331. 1 Archb. 
Prac. 74. ‘The same distinction is supported in the case of 
Speake ef al. v. U. States, 9 Cranch, 23, in which the court 
held “thata bond taken by virtue of the first section of the 
embargo law of January, 1808, was not void, although taken 
after the vessel had sailed, by consent of parties, the statute 
as to the time of taking the bond was merely directory to the 
collector.” On the subject of statutory bonds generally, I am 
aware that there are dicta, and some decisions, which go the 
extent, that the insertion of conditions not authorized by 
Jaw, renders such bonds void in toto. 3 Wash. C.C. Rep. 10. 
This point however does not occur in the present case. If it 
did, it might be well worthy of consideration, whether it 
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would not better comport with reason and justice that the 
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Gallis. 86. But without engaging in that inquiry now, I will 
remark that the present case, does not fall within the reason 
of those authorities, in which such bonds are held to be void, 
as no onerous or unauthorized conditions have been exacted 
from the defendants. ‘The obligation incurred by them under 
their contract, is only co-extensive with that which the legisla- 
ture intended to impose. ‘I'he departure from the statute, 
consists in the form, not in the substance of the contract. 
Where there has been a substantial compliance with the law, 
the want of a rigid conformity with the mere letter of a statute 
requiring a bond to be taken, is not a fatal objection to the 
bond. In the case of the U. States v. Morgan ef al. 3 
Wash. C. C. Rep. 10. the court held, that although the 
second section of the embargo law of December, 1807, directs 
the bond which is therein required, to be given to the collec- 
tor, yet it is valid if taken to the United States, (see also U. 
States vs. Smith et al. 2 Hall’s American Law Journal, 458.) 

The case of Cole ef al. v. Gower and Peggott, 6 East, 110, 
has been cited on the part of the defendant. In that case, 
certain parish officers had taken from the putative father of a 
bastard child, a promissory note for an absolute sum, whereas 
by the st. 6 Geo. 2c. 31, they were only authorized to take 
security from him to indemnify the parish. Upon a suit 
brought upon the note, the defendants pleaded a tender of a 
sum less than the note called for, as the amount of the charge 
actually sustained by the parish. The court held that the 
parish officers were not authorized to take a note for an abso- 
lute sum, and that the plaintiffs could not recover beyond the 
amount tendered. At the first blush this case seems to be 
somewhat in point, but it is really not so. The taking of a 
note for an absolute sum, was not only contrary to the letter, 
but to the whole spirit of the law. By the statute, the liabil- 
ity of the putative father was limited to the mere indemnity 
of the parish; but by taking a note for an absolute sum, the 
statutory measure of his liability was wholly disregarded, and 
an arbitrary one substituted. On the one hand if the amount 
of the note exceeded the actual charge incurred by the parish, 
then more was exacted from the defendant than the law 
required ; on the other hand, if the amount of the note was 
less than the actual charge, then the parish was not indemni- 
fied, and the object of the law was defeated. ‘The proceed- 
ing too as was justly observed by the court, was contrary to 
public policy. Grose, J. said “ that the parish officers could 
not convert a power given to them for the mere purpose of 
indemnity into a matter of bargain and speculation upon the 
life and death of the child, thereby making it the interest of 


(a) See ante, p. 22. 
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the parish to get rid of the child as soon as possible.” ‘T'o 
show the want of analogy between this case in East, and the 
present, it is only necessary to observe, that the commission- 
ers of the Macon Bridge, in taking a note, did not vary in the 
least degree the legal measure of the defendant's liability, and 
that the transaction was in no wise inconsistent with public 
policy. 

Authorities relating to mercantile and commercial agencies 
have been adduced to show that an agent acting under a par- 
ticular, and not a general authority, cannot bind his principal 
— the extent of the authority granted. Paley on Agen- 
cy, 139. 2 John. Rep. 48. 3 °'T. R. 757. The doctrine is 
adinitted, but the present case does not fall within its limits. 
If the defendants were principals, seeking to avoid some act 
of their agent, upon the ground that he had transcended his 
power, then the authorities cited would not be inapplicable. 
The commissioners however by taking a promissory note, did 
not subject the State, whose agents they were, to any unau- 
thorized liability. If this were a case of private commercial 
agency, another principle no less true than that which has 
been already stated would apply. It is this: although an 
agent cannot bind his principal by an act exceeding the agent’s 
authority, the want of authority may be supplied by a subse- 
quent express or implied ratification of the act by the principal, 
* omnis ratihabitio retrotrahitur et mandato priori equipa- 
ratur.” 1 Bos. & Pul. 316. 13 John. 367. 2 John Cas. 
424. 1 Livermore on Agency, 44. In this instance, the 
note taken by the commissioners was accepted by the State 
through its proper public functionary, and under the authori- 
ty of an act of the legislature, it has been transferred and de- 
livered to the plaintifis as an evidence of debt due to the State. 
Similar acts of adoption in the case of a private mercantile 
agency would cure any defect of authority on the part of the 
agent. I do not conceive it to be necessary to insist upon 
the application of this principle to the present case, but advert 
to it to show that the defendants can derive no aid from the 
Jaw of commercial agencies. Asa general proposition it Is 
not denied that a special ora particular authority must be 
strictly pursued. But in the several cases cited on the part 
of the defendants, wherein the principle has been practically 
applied, it will be found that the rights, duties, obligations, or 
liabilities, which were attempted to be created by an undue 
execution of a limited authority, were in some degree va- 
riant from those for the creation of which the power was 
given. Hence the decision, that such an execution of a lim- 
ited power is not valid. But from the manner in which the 
commissioners of the Macon Bridge executed the authority 
delegated to them, no such variance results. Under the pro- 
missory note which they accepted, the right which thereby ac- 
erued to the State, and the obligation and liability incurred 
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by the makers were exactly commensurate with those which 
it was the object of the statute to create; to wit, a right on 
the part of the State to receive, and a corresponding obliga- 
tion on the part of the lessee of the bridge and his securities, 
to pay, a certain sum of money at a specified period. 

Reference has been made by defendant's counsel to a class 
of cases which have arisen under special statutory powers af- 
fecting the property and vested rights of individuals without 
their assent. In all such cases it is admitted that a strict pur- 
suance of the authority delegated is indispensable. 1 Burr. 
377. Cowp. 26. 7 T. R.363. 3 John.Cas. 107. Thus it 
has been frequently determined that a collector of taxes or 
other officer empowered in particular cases to sell land for 
taxes, must strictly pursue the statutory directions in every 
matter which the law required to precede the exercise of the 
power delegated to him: and that no ttle is conveyed by a 
sale when any pre-requisite act has been omitted. 4 Wheat. 
77. 6 Ib. 119. 4 Cranch. 402. 9 Ib. 64. It is an obvi- 
ous dictate of justice, that no man shall be deprived of his 
property, against his will, except under the circumstances 
defined, and in the manner prescribed by law. But these de- 
cisions do not reach the case under consideration. The au- 
thority of the commissioners of the Macon Bridge was not 
a power affecting compulsorily the private interests of indivi- 
duals. ‘The defendants were voluntary parties to the instru- 
ment now sought to be invalidated. 

The doctrine of powers by which estates are limited and 
settled, has been referred to by counsel. 1 7T.R.707. Wil- 
les, 169. That doctrine however has but little application 
toa case like the present. In the case of Taylor v. Horde, 
et al., i Burr. 120, Lord Mansfield doubtless laid down the 
correct rule in relation to the construction of such powers. 
“ The intent of the parties who gave the power, ought to gov- 
ern every construction. [le to whom it is given has a right 
to enjoy the full exercise of it: they over whose estate it is 
given have a right to say it shall not be exceeded ; the condi- 
tion shall not be evaded ; it shall be strictly pursued in form 
and substance.” ‘The reason that such powers are to be 
strictly pursued, is that the rights of remainder-men or par- 
lies having reversionary interests in the estate, are connected 
with, and affected by the execution of such powers, a reason 
wholly foreign to the case before the court. 

Finally, the note was given for a valuable consideration,— 
it was voluntarily executed by the defendants,—it created no 
right in the State, and imposed no obligation upon the defend- 
ants beyond the purview of the statute ; but the right on the 
one hand, and the correlative obligation on the other are the 
same as would have arisen under the security mentioned in 
the statute. I hold, therefore, that the commissioners sub- 
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stantially executed their power, and that the note is not 
void.* 


Rule nisi for a new trial discharged, and execution ordered 
to proceed. 


2 BQOu-- 
IN CHATHAM SUPERIOR COURT, JULY, 1831. 
Jane Irwin vs. Joun More nu. 


Motion for New Trial. 





‘THis was an action of trover for negroes. ‘The case 
was tried the first time at Term, 182-, when a verdict 
was rendered for the plaintiff. The defendant appealed from 
the verdict, and the case was again tried at Term, 183-. 
On the part of the plaintiff one witness testified that Alexan- 
der Irwin, an uncle of the plaintiff, about the time the line 
was run between the State of Georgia and the Indians, under 
the treaty of Shoulderborae, gave to the plaintiff a negro girl, 
three or four years old, whose name was Hannah ;—that said 
Alexander Irwin brought the negro girl to the house of the 
late General Jared Irwin, who was the father of the plaintiff, 
and called for the plaintiff, who met him in the yard. He 
then put the hand of the girl into that of the plaintiff, and 
told her that he gave her that negro girl. Another witness 
also testified that she did not see Alexander Irwin make the 
gift ; but soon after he had brought the girl to the plantation 
of Jared Irwin, she heard him (Alexander Irwin) say that he 
had given the negro girl Hannah to the plaintiff. These two 
and other witnesses testified that said negro girl was al- 
ways recognized in the family of Jared Irwin, as the property 
of Jane Irwin the plaintiff. Jane Irwin at the time of the 
gift, was a little girl, about the age of the girl Hannah. This 
Hannah and her children were the subjects of the suit. 
identity of the negroes, and the conversion by the de- 








had arrived at fendant were sufficiently established. 


those years of 


discretion when 
a fraudulent in- 
tent could be 
reasonably as- 
cribed to him. 


If A. be pres- 
ent when an ex- 
ecution is levied 
on his property 
as the property 
of B., and = 
not object to the 
levy, or claim ti- 
tle in himself, a 

jumption ari- 
sg he has 


On the part of the defendant it was proved, that the negro 
had remained in the possession of Jared Irwin to the time of 
his death,—that he exercised acts of ownership over them— 


that in the year 1815, he mortgaged them and other negroes 
to James Dickson and Co.—that after the death of Jared Ir- 
win they still remained upon his estate and with his negroes, 











* Nore.—This case was submitted to the convention of Judges in November, 1830: 


by Judge Strong. The decision which he made in the case was confirmed by a major- 
ity of the Judges then present. Judge Lamar reduced his opinion to writing, of which 


the above is a copy, and it was entered on the minutes of the court, with the final order 


in the case. It may therefore be considered as having the sanction of a majority of the 


convention. 
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until they were sold in the year 1323 at sheriffs’ sale, to sat-  cuaruam, 


isfy the debt due to James Dickson and Co. The person Se Beng 
who was sheriff at the time of said sale testified, that when i al 


he made the levy, he found the negroes in the possession of v 


the family of Jared Irwin deceased, and on his plantation— Moxett. 

did not take them away at the time of the levy-—believed the pone; but then 
plaintiff was present when the levy was made; did not know terwards, inter- 
postively, but was under the impression that the plaintiff Pose his claim 
knew the nature of the process under which the levy was statute, ~ and 
made; no person forbade him to take the girl Hannah; the sfeu'4 produce 
negroes were sent to the court house on the day of sale by factory evidence 
the family. One of the plaintiff’s witnesses who had acted of bis title, he 


as overseer for Jared Irwin in 1807, and had continued in property. 
his service for three years, stated in his cross examination, 4,4 ip he 


that the negro Hannah was considered as the property of should not inter 
pose his claim, 


Jared Irwin, except by the family who called her Jane's pro- tier the statute 
perty. ‘The same witness gave an aflirinative answer to the — prin a 
ae Gnas % Te gee a _ Sale should pu 
question “whether from what he saw while acting as over- jicy ‘forbid the 


seer, he did not believe the said slave was the property of the sale, and assert 
his title in the 


estate of Jared Irwin?” ‘There was no direct evidence that the hearing of the 
plaintiff was cognizant of the mortgage at the time of its exe- Brom: wn 
= 3 = : P sht 
cution ; and one witness who was examined as to that point institute en ae- 
on the part of the defendant, stated it to be his opinion tion Me preg 
. . durchaser 
that the mortgage was unknown to the family and neighbors could ett defend 
of the mortgagor in the year 1317; that the situation of the himself againse 
. . . ° . ear ttle 
plaintiff was such at that time, that he (the witness) could proving that Bd 
say that she knew nothing at all of the private transactions of plaintiff at the 
paneer time of the levy 
her father and mother; and that she usually spent much of made no objec- 
her time from home. ‘io the question put on the part of the 4 


defendant “ whether the negroes were not considered in the — But if claim- 
4 a . - ae Pee CE peri ant fail to assert 
family as the property of Jane Irwin,” the witness answered right bothat 


that he did not think so; and stated that John Irwin the son the time of levy 
and sale, having 


of Jared Irwin after the death of his father, applied to the 7) opportunity 
witness to borrow a sum of money in order to keep back, (to eo Bm 
redcem,) the negroes belonging to his sister Jane Irwin. No acer 
evidence was adduced that the plaintiff was present at the purchaser, or 
sale. The jury returned a verdict for the defendant, where- joches as® will 


upon the counsel for the plaintiff moved for a new trial upon bar any future 


the following grounds. an 
First. Because the verdict was contrary to law and evi- | Whena ver- 
dence. dation inthe ev 

aation 
Secondly. Because since the trial the plaintiff has discov- idence, a new 
ered new and material evidence. ‘This ground was verified granted: but 
by the usual affidavit of the party. The following extracts heels visti 
from the affidavits of Simon Whitaker and Charles William- poth sides-as it 
son will show the nature of the newly discovered evidence, is, the peculiar 
“Simon Whitaker being duly sworn, deposeth and saith that to determine Gl 
he was in Saundersville, Washington County, on the first pee RS ce 
Tuesday in January, 1823, at the time that General Irwin’s idence, the eourt 
negroes were sold, and saw Miss Jane Irwin there, who claimed #!*hough it may 
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cuaruam, a part of said negroes; that he heard her say to her brother 
July, 1831. General John Irwin that she forbid the sale of them, and that 


“Irwin 8H never would consent to the sale of them—that he saw the 
v. negroes encamped with a waggon on the commons of said 
Morett. town; and there they remained until they went back to 


+e wl, General Irwin’s plantation; that he saw the sheriff within 
of preponder- Sale hours, standing at the court house door crying the said 
ance, will not negroes all at once, and knocked them off to the agent of 


disturb the ver- x e3 ; 
dict. James Dickson and Co. while they were at the camp on the 


It seems how. COmMons with the waggon—that he enquired of General 
ever, Rogge John Irwin, what he meant by such a course of conduet-— 
i aceti that he remarked the house of James Dickson and Co. had 

ae 5 . . . 
the weight of ev been kind and indulgent to hin—that he wanted the case 

ne st es . 
hceutnaale work settled—that he thought it was the best le could do—that 
injustice, a new he hac made a private stle—and that he wanted to perfect 
ral = ma ae % ‘ . 

‘wad titles—that he (deponent) told him that his sister Jane would 

A new trial Never consent to it. He (General Irwin) then remarked that 
willnot be grant- he intended to try and satisfy her by letting her have some 
ed upon the dis- ‘ w ould aK — geal 1] 9 
covery of new other property, that woul: suit her as well. 
testimony which = «* Charles Williamson being duly sworn, maketh oath and 


ismerelycumu- _. 5 aie 2 : ag 
re, * aa saith, that to the best of his recollection, in the year 1823 or 


this rule has not 1824, this deponent hved in Saundersville in) Washington 
been held inflex- < “as : : oa 
ible, the courts County, and that on a sherifl’s sale day in one of those years 
will observe above mentioned, some of the negroes belonging to the estate: 
great caution in : ! = bart as 
relaxing it. Of Jared Irwin, deceased, were exposed to public (sale) under 
The comt re the foreclosure of a mortgage and there were included in said 
luctantly gramt- mortgage a certain woiwan named Hannah and her increase ; 
upon the sromd ad Miss Jane Irwin the daughter of said deceased, claimed 
of — said negroes, and on the day and at the hour of sale, called 
p testimony, ° . . ] he 
hick was no 00 this deponent to go with her to the court house where the 
merely cumula- negroes Were exposed to pablic ont-ery, end did then and 
jon with cerigain there forbid the sale of said negroes, saying the negroes, to 
auxiliary cite wit, Hannah and her children, were the property of her the 
cumstances at- , i eat ie . - ¥ 
tendant uporthe Said Jane Irwin. . 
case,itnothay- By the Convention. ‘“iue jury in rendering a verdict for 
ing been satis- : - 1 5 anes ‘ 
factorily shown the defendant, must have been governed by a convicuon ot 
that due dii- the truth of some one at east of the following propositions. 
gence was used 7. eee ! aA a ai z 
to obtain it soon- Lirsf, that the pleinti:’ had no title originally to the gir? 
sie Hannah: or secondly, that she had parted with her title by 
[The grantiag some contract, or agreement with Jared Erwin her father; or 
rt 0 . ° - 
refusing it, must LAirdly, that she had been divested of all property in the 
depend upon the negroes in question, by Jared Irwin’s uninterrupted possession 
legal discretion . é ; 
of the court, and control of them for so Jong a period ; or fourthly, that 
guided by the she had knowledge of, and assented to the mortgage in favor 


nature and ci” of James Dickson and Co. or fraudulently concealed her title 
> ee from the mortgagees ; or fifthly, that she was apprized of, and 
oe acquiesced in tlic levy ; or lastly, that she had knowledge of 
the intended sale and acquiesced therein; or fraudulently 
concealed her title from the purchaser. It is not to be pre- 
sumed that the verdict of the jury is referrible in any degree 
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to the first of these positions. For the fact of a verbal, but 
explicit gift, made to the plaintiff by her uncle and perfected 
by actual delivery, was established by the uncontradicted 
testimony of a witness, who was present at the transaction ; 
and also by proof of the acknowledgment of the donor, made 
a short time afterwards, that he had given the girl Hannah to 
his niece. Without this positive proof of the existence and 
origin of the plaintiff’s title, perhaps even the uniform recog- 
nition of it, by the family of Jared Irwin, whilst the property 
remained in his possession, would have lost much of its force ; 
but taken in connexion with the direct evidence, the recogni- 
tion becomes effective, and both united place it beyond con- 
troversy that the plaintiff once had a valid title to the girl 
Hannah, and that the jury could not have acted on a contrary 
supposition. 

The second ground though not so wholly untenable as 
the first, does not afford a satisfactory foundation for the 
verdict. ‘There was no evidence adduced of an actual trans- 
fer of the property by the plaintiff to her father; and that 
such alienation did occur is not a matter of necessary or just 
inference, even from Jared Irwin’s long continued possession 
of the negroes, or from his exercise of a general authority 
over them. From the tender age of the plaintiff at the time 
of the gift, the possession and management of the girl Hannah 
necessarily devolved upon General Irwin; and that he should 
keep the negro and her offspring upon his plantation and 
exercise a general authority over them, during the whole time 
that his daughter remained under his paternal care as a 
member of his family, was entirely consistent with the ordinary 
course of human conduct under such circumstances, and fur- 
nishes no reasonable ground for the hypothesis of an actual 
transfer of the property to him; particularly when that hy- 
pothesis is at variance with the uniform admission of the 
plaintiff’s title by the family of General Irwin, during the 
time that he had possession of the property. It may be 
thought however, that the presumption of a transfer is authors 
ized by the fact of his having mortgaged the property. But 
unless she had knowledge of the mortgage, no such presump- 
tion can arise. Her antecedent title (with which his possession 
was not incompatible) having been established, no inference 
to the prejudice of her right can be legitimately drawn from 
any act of his, of which she was not cognizant. It was not 
proved that she was apprised of the mortgage at the time of 
its execution. The only witness who testified concerning 
this point, said he did not believe the existence of the mort- 

ge was known to the neighbors and family of the mortga- 
gor in the year 1817, and.that from the situation of the plain- 
tiffswho spent much of her time from home, it was probable 
that she at that time knew nothing of the private transactions 
of her father, 
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But the jury, without adopting the presumption of a trans- 
fer by contract, may have based their verdict upon the third 
proposition. They may have supposed that the uninterrupt- 
ed possession and control of the property by Jared Irwin for 
so long a period, together with his assumption of ownership 
in mortgaging the negroes to James Dickson and Co. had the 
effect by operation of law to divest the. plaintiff of her right 
of property. But the only possession or enjoyment which 
can divest a legal title, must be adverse to, and inconsistent 
with the title. And even an adverse possession held during 
the minority of the true owner, cannot operate against his 
right. ‘lhe mere possession then of Jared Irwin, during the 
minority of his daughter, even granting it to have been ad- 
verse, creates no bar to her claim. But the possession of 
General Irwin, was certainly not adverse in its inception. — It 
originated in necessity and duty; and may we not find a 
sufficient motive and reason for its.continuance in his _pater- 
nal character, and in the situation of the plaintiff as a young 
female, residing under her father’s roof, and incapable of 
superintending and managing the property herself? The 
only act of General Irwin which was necessarily adverse to 
his daughter’s right, was the mortgage of the property to 
James Dickson and Co. Sut that act alone, considered 
merely as Ais act, and unsupported by any thing done on her 
part, could not affect her title. It could operate against her, 
only through the medium of her own conduct. 

We have now arrived at the fourth proposition—to wit, 
that she had knowledge of, and assented to the mortgage, 
or fraudulently concealed her title from the mortgagees. 
Whether this ground is supported by the evidence, we have 
already briefly considered, and it is not necessary to resume 
the inquiry. ‘The legal principle upon which it rests, is doubt- 
less a sound one. Where a person having title to property 
of which he is apprised, stands by and suffers another to 
mortgage or sell the property, without asserting his title, or 
making it known to the mortgagee or purchaser, he cannot 
afterwards set up his claim. ! Fonb. 163. And in such 
case, even infancy would be no protection, provided the 
minor had arrived at those years of discretion when a fraud- 
ulent intent could be reasonably imputed to him. 1 Fonb. 
164. Clare v. Karl of Bedford, cited 9 Mod. 33. 

The fifth and sixth propositions remain to be considered. 
Whatever influence the circumstances which we have already 
reviewed, may have had in producing the verdict, it is highly 
probable that the evidence in relation to the plaintiff’s pre- 
sence and silence at the time of the levy, together with the 
fact that there was no proof that she objected to the sale, or 
disclosed her title, had a controlling effect upon the minds of 
the jury. And it was certainly entitled to grave consideration. 
If A. be present when an execution is levied on his property 
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as the property of B.and does not object to the levy, or claim 
title in himself,a presumption arises that he has no title. But 
it is not an absolute and uncontrollable presumption, which, 
like the ‘“ Presumptiones juris et de jure” of the civil law, 
admits of no contradiction. for notwithstanding his silence, 
if A. should afterwards come forward, and in conformity with 
our statutory provisions, interpose his claim, and should pro- 
duce upon the trial, clear and satisfactory evidence of title in 
himself, which he would be perinitted to do, he would of 
course obtain a verdict in his favor. And even if he should 
not interpose his claim under the statute, but on the day of 
sale should publicly forbid the sale, and assert his title in the 
hearing of the by-standers, he might afterwards institute an 
action against the purchaser, who could not defend himself 
against a clear title, by proving that the plaintiff at the time 
of the levy made no objection. In a doubtful case, however, 
such implied acquiescence in the levy, if not satisfactorily ex- 
plained, would be sufficient to turn the scale against the 
claimant. In the present case, the only evidence applicable 
to this point is contained in the written examination of the 
officer who made the levy ; and perhaps it is worthy of re- 
mark that he does not speak in positive and unqualified terms 
as to her presence at the levy, but simply states that he be- 
lieves she was present. Ile also gives it as his mere impres- 
sion that she knew the nature of the process under which he 
was acting. Lic does not say explicitly that she did not ob- 
ject to the levy, or that she did not assert a title to the pro- 
perty now claimed ; but as he does state that no person for- 
bade him to take the girl Hannah, the reasonable inference-is 
that no claim was announced. [t must be recollected how- 
ever that other negroes were levied on at the same time, and 
that none of them were then taken away by the sheriff. We 
are left to mere conjecture, as to the manner in which the 
levy was effected. [t does not appear whether the negroes 
were assembled in the presence of the family, so that the at- 
tention of the plaintiff must have been necessarily directed to 
the fact that Hannah and her children were included in the 
number ; or whether some other method was not adopted 
which might have left the plaintiff uninformed as to that faet. 
It was the province of the jury, however, to weigh the evi- 
dence, and if they were satisfied that the plaintiff was present 
when the levy was made, and knew the nature and effect of 
the proceeding, and was apprised of the fact that Hannah and 
her children were included in the levy, and yet did not assert 
her title, it cannot be said that there was no evidence to sup- 
port their conclusion. 1f it be conceded that the plaintiff had 
knowledge of the levy, it was certainly her duty cither to 
avail herself of the statutory remedy, or on the day of sale to 
give such notice of her title, and of her intention to insist 
upon it, as would have placed. bidders upon their guard. In 
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all such cases, an omission to do either, when the party has 
the means and opportunity of doing one or the other, must be 
regarded as a fraud upon purchasers; or as such gross laches 
as will effectually bar any future claim by the party. Although 
it now appears by the affidavits of Whitaker and Williamson, 
that the plaintiff was present at the time and place of sale, 
and so far from assenting to it, actually forbade it, and an- 
nounced her claim, yet no such evidence was adduced on the 
trial. Inthe absence of such proof therefore there was no- 
thing to counteract the presumption against the title of the 
plaintiff which may have arisen in the minds of the jury from 
her silence at the time of the levy; and indeed that presump- 
tion could not but derive additional strength from her failure 
to produce the evidence now disclosed. Under this aspect of 
the case, it cannot be affirmed that the verdict is against evi- 
dence. When a verdict has no foundation in the evidence, a 
new trial will be granted ; but when there has been evidence 
on both sides, as it is the peculiar office of the jury to deter- 
mine the relative weight of conflicting evidence, the court, 
although it may differ with the jury on the point of prepon- 
derance, will not disturb the verdict. ‘Ad questiones facti 
non respondent judices ; ad — legis non “rg a 
juratores.” 2 Strange, 1142. 3 Wils. 45. L BI. Rep. |} 

3 John. Rep. 269. 9 John. 310. 2 Const. Rep. 452. 4 M. & 
S. 192. Jt seems, however, that where the verdict is glaring- 
ly against the weight of evidence, and must inevitably work 
injustice, a new trial may be granted. 5 Mass. 353. Berks 
wv. Mason, Say. 264. Norris v. Freeman, 3 Wils. 39. 1 
Caines’ Rep. 162. 1 Const. Rep. 165. 2 Ib. 337. But 
excluding from our consideration the new matter disclosed in 
the affidavits of Whitaker and Williamson, and looking at the 
case only as it was presented to the jury, we cannot say that 
the verdict was contrary to evidence, or that it was manifestly 
against the weight of evidence, and clearly unjust. Hence, 
if there was no other ground for a new trial than the alleged 
opposition of the verdict to the evidence, the application could 
not be sustained. 

It is the opinion, however, of a majority of the convention, 
that a new trial ought to be granted upon the ground of the 
newly discovered evidence, taken in connexion with certain 
auxiliary circumstances attendant upon the case. The mate- 
riality of the evidence, particularly of that contained in the 
affidavit of Williamson is obvious and striking. From the af- 
fidavit of Whitaker, we learn that the negroes were not actu- 
ally present at the Court-house when they were sold, but that 
they were all cried at once, and knocked off en masse to the 
highest bidder, whilst they remained encamped upon the com- 
mons of the town. In disposing of the present motion, how- 
ever, it is not necessary to determine whether this alleged ir- 
regularity in the sale can affect the question of right betw een 
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the parties. From the same affidavit it appears, that John 
Irwin who was the legal representative of Jared Irwin de- 
ceased, and who had an active agency in causing the negroes 
to be sold, was notified by the “plaintiff on the day of sale, 
that she would never consent toa sale of those, which she 
claimed as her own; and it seems that in.reply to the remon- 
strance of Whitaker, he admitted the plaintiff’s title at the 
very moment that he was engaged in promoting a measure so 
injurious to her interest. Much of the force of this testimo- 
ny must of course depend upon the notoriety of the plaintiff’ < 
declaration to her brother ;—of Whitaker's remonstrance in 
her behalf,—and of John Irwin’s recognition of her title. 
If they occurred under such circumstances of publicity as to 
affect the vendee with notice previous to the consummation 
of the purchase, if is hardly necessary to remark, that in a fu- 
ture trial, the testimony of Whitaker will have an important 
bearing upon the case. ‘The testimony of Williamson is too 
explicit; and its pertinency and force too manifest to require 
comment. But it has been suggested that the evidence sup- 
plied by these affidavits is only cumulative, and therefore not 
a good ground for a new trial. We admit the general rule 
to “be, that the discovery of evidence merely cumulative in its 
nature docs not in itself constitute a sufficient reason for 
granting a new trial. & John. 65. 15 John. 210. Though 
it would seem, from an observation of Livingston, J. in the 
case of Steinbach v. The Columbian In. Co., 2 Caines’ Rep. 
13:3, that the rule is not perfectly inflexible. ‘Cases may 
occur (said he) in which if great doubt exist as to the first de- 
cision, it may be proper on the discovery of further witnesses, 
even to the same fact, to open the case for a second discus- 
sion.” We would be loth, however, in any case to relax the 
general rule, the object and tendency of which are to esta- 
blish a rcasonable limit to litigation. In the present case, we 
think, a new trial may be granted without relaxing this salu- 
tary rule. The new evidence consists of facts bearing upon 
a point in the case, to which no evidence whatever was ad- 
duced on the part of the plaintiff. It cannot therefore be 
said to be merely cumulative, for that term in its judicial sense 
inplies the previous introduction of some testimony to the 
same point by the same party. But the fact is,—whether the 
plaintiff did or did not give notice of her title on the day of 
sale was a question, in reference to which, notwithstanding 
its Importance, no testimony was introduced on either side. 
If the evidence now produced upon this point had been sub- 
mitted to the jury, it would have given a different aspect to 
the case. ‘The verdict could not then have rested upon the 
presumptive foundation of an acquiescence in the sale, or of 
a virtual fraud upon purchasers ; and if that ground had been 
removed, it is not improbable that the verdict would have 
been different. As the evidence therefore is material, as it is 
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not merely cumulative, and as its direct tendency would be 
to destroy those presumptions, upon which the verdict wag 
robably based, there could be no difficulty in granting a new 
trial, if the plaintiff had shown that the evidence now produc- 
ed could not have been had on the trial by the exercise of or- 
dinary diligence. ‘This has not been satisfactorily shown, and 
in our solicitude not to intrude upon the rule which exacts 
proper diligence from parties, we have doubted, whether for 
this deficiency, a new trial ought not to be refused. In gen- 
eral the objection would be insuperable, but in the present in- 
stance we are inclined to think that it is outweighed by the 
strong considerations in favor of a new trial, which are to be 
found in the general character of the case. In the language 
of Mr. Justice Denison, (1 Burr. 397.) “the granting a new 
trial or refusing it must depend upon the legal discretion of 
the court, guided by the nature and circumstances of the 
particular case, and directed with a view to the attainment of 
justice.” The circumstances then from the united force of 
which we feel ourselves bound to grant a new trial may be 
gathered from the following condensed recapitulation. 

The original title of the plaintiff was established by clear 
and direct proof. Against it, presumptions alone were relied 
on. Some of those presumptions may have been deduced 
from facts which were not necessarily inconsistent with her 
title. The possession of Jared Irwin in its commencement 
was perfectly consistent with the plaintiff’s right. An ade- 
quate reason for its continuance existed in the relation of pa- 
rent and child without resorting to the idea of alienation by 
the plaintiff, or of an adverse title in Jared Irwin. The girl 
Hannah was invariably acknowledged to be the property of 
the plaintiff by the family of Jared Irwin. ‘There was no ev- 
idence that the plaintiff assented to, or was even apprised of 
the mortgage at the time of its execution. Her title was ad- 
mitted by John Irwin the legal representative of Jared Irwin 
deceased, soon after the death of the latter, (Ware’s testimo- 
ny.) ‘The evidence in relation to the levy and the plaintiff’s 
conduct on that occasion is so indefinite, as to leave it uncer- 
tain whether she was then apprized of the fact that Hannah 
and her children were included in the levy. The property 
in dispute is of considerable value. ‘There have been two 
opposite verdicts. The last verdict was probably founded in 
a great measure upon a presumed acquiescence in the sale by 
the plaintiff, or upon the idea of a fraudulent concealment of 
the title from the purchaser. The plaintiff has it now in her 
power to show that such presumption had no foundation in 
fact, and that at the time and place of sale she gave public 
notice of her claim. 

In addition to all which, the recognition of her title by John 
Irwin the legal representative of Jared Irwin deceased, when 
the negroes were sold, may become very material if it be 
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shown that it occurred in the hearing of the purchaser before cuatuas, 
the sale was perfected. Without such subsidiary proof we Jy 1831. 
do not pronounce upon its admissibility or effect. se 

The evidence in the cause having been precured by inter- — 
rogatories, exists in writing. No injury to the defendant Monrct. 
therefore can be apprehended from the possible death of wit- 
nesses. 

The opportunity which the granting of a new trial will give 
to the plaintiff for submitting new evidence in support of her 
action will be equally available to the defendant for strength- 
ening his defence ; the result of which will be, that upon a 
reconsideration of the case, the jury would be furnished with 
all the light necessary to a correct decision. 

Rule made absolute. 


IN RICHMOND SUPERIOR COURT, JULY, 1832. 


Sotomon and Moses Auuen vs. Freeman W. Lacy and 
Davin Cuarke. 


Assumpsit, and Motion for New Trial. 


Tue action was brought to recover money had and receiv- An agent had 
ed by defendants for plaintiffs’ use. A verdict has been ren- pr genic: 
dered in favor of the plaintiffs, upon the testimony of Alex- at faro,and ac- 


ander Main; and a new trial is moved for on the following ee fe por 


grounds : ed was brought 
J reydi ; , Ory aw against the win- 
1. The verdict was contrary to law. mccoy slp tht 


2. It was contrary to evidence. cme and it was 
3. Because the court erred in admitting the release to ayent was note 


Main upon the evidence offered. Its execution not being competent wit- 
ness until releas- 


sufficiently proved. ed. And toen- 
4. Because the power of attorney to Main was admitted pret ig — 

. . . . 0 
without sufficient proof of its execution. calpeenag. a 
the agent, the 
release need only 


The last ground fails in point of fact, as full legal proof of be o fiiciaily at- 
the execution of the power of attorney was made by a com- ‘ested by — 
petent witness, who testified both to the hand-writing of the necessary the 
constituents and of the subscribing witness, and that the latter shoald prove it 
was beyond the jurisdiction of the court. : 

But not only this ground, but also the Ist and 2d are ex- 
pressly abandoned as untenable by one of defendants’ counsel, 
and not argued by the other. It is the third ground alone, 
therefore, which claims the attention of the court. 

The witness Main examined by commission, was the agent 
of the plaintiffs, and was responsible to them for the very 
money sued for, which had been fraudulently won from him 
11 
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by the defendants at faro, and was therefore incompetent 
as a witness for them, unless released. A full release was 
given before the witness was sworn, and the only question for 
the court to decide, was, as to the sufficiency of the proof of 
its execution. It was executed in New York and attested by 
Notaries Public who duly certified the execution, under their 
hands and official seals. It was transmitted to New Orleans 
to be delivered to Main; and the commissioners with whom 
it was deposited, and by whom it was returned to court, cer- 
tify that it was delivered to Main, and accepted by him before 
he was examined. 

Defendants’ counsel object that Main should not be con- 
sidered released, until the notaries who attested the release 
should have proven it as witnesses. 

This is a strictness not required by law, and with which 
truth and justice may well dispense. 

The release comes into court together with the deposition 
of Main. It is returned by the commissioners of this court, 
entrusted with the power of examining the witness, and who, 
though they are without authority to decide upon the compe- 
tency of the witness, may and are bound to certify the facts 
upon which that question is to be decided by the court, as 
far as those facts occur at the examination ; and the court 
must receive their return as true. They certify that before 
Main was sworn they handed him the release from Solomon 
and Moses Allen, and that he read and acknowledged it. 
Main himself then swore in answer to a question propounded 
by the defendants, that he had no interest in the subject 
matter of the suit. Ilis interest must have been divested by 
the release, and he surely knew that it was executed by 8. 
and M. Allen. flere then is satisfactory proof of a delivery 
of this paper as a release and of its acceptance as such, and 
from that time its exccution was complete, and it took effect. 
‘That it was signed and sealed is proven by the certificate of 
the notaries, and by subsequcnt recognition in authorizing a 
delivery, and in accepting the benefit resulting from it, which 
latter (setting the notarial certificate out of the question) 
would be sufficient for the present purpose. If this release 
had been offered to establish any right arising uncer it, as 
between the parties, or those claiming under them, the proof 
of its execution which was before the court might have been 
deemed insufficient; but proof less strict will be received 
where the testimony is but preliminary, and to enable the 
court to decide upon the competency of testimony offered to 
the jury. 

In the case of Wallace v. Megar tried in this court, the 
bare certificate of a Notary Public of New Jersey, to the oath 
of the plaintiff, that an original deed had been lost, was re- 
ceived as sufficient to let in the secondary proof. This is a 
much stronger case. We have here not only the certificates of 
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the Notaries Public, but all the other facts and circumstances RICHMOND, 
adverted to, fully satisfying the mind of the court of release “"% “"" 


and competency of the witness. ‘The motion is refused. Amen 
W. T. Govton for plaintiffs. Be 
ACY anc 
J. P. Kine for defendants. ‘Aatiice, 
+ @BQcr 


IN RICHMOND SUPERIOR COURT, JULY, 1832. 


Marine ano Fire Insurance Bank of the State of Georgia 
vs. WituiaAm Mecar, Administrator of Davin Ciarke. 


Motion for New Trial. 


Tuis is an action of assumpsit for money had and received . be bors raga 


by defendant to plaintiffs’ use. ‘The facts in proof upon the ministrator for 
trial were, that in the months of January and February, money had and 
eighteen hundred and —, Henry Young and William Baldwin intestate, (which 
kept in Augusta, a gaming room and faro table, at which they yp on 
played ; that Alexander Main, who was the plaintiffs’ agent, held_ necessary 
lost at that table more than a thousand dollars of their money {0 Prove tit the 
which was won and received by Young and Baldwin; that ly received, the 
Clarke the intestate, was interested in the bank, though he was (jon? and’ the 
net present, and did not partake in the games at which plain- proof that he 
tiff’s money was won; and the three, Young, Baldwin and Yi) wit! others 
Clarke, were partners in the room and table. There was no who gambled, 
other evidence that Clarke ever received any of the plaintiffs’ [y"%,"Was held 
money, than the presumption arising out of the partnership, insufficient. 
and his interest in the Bank. The courts will 
A verdict was rendered for the defendant, and the plain- "ot recognize a 
tiffs move for a new trial on the ground, —" 
1. That the verdict was against law and evidence in as 
much as it was distinctly put in proof, that the defendants 
intestate was interested as a partner in the game at which the 
plaintiffs’ money was won and unlawfully received. 
2. That the court erred in charging the jury that the proof _ 
above referred to, would not entitle the plaintiffs to a verdict ; 
but that it was necessary to prove that the intestate actually © 
received the money in question. 
Per Curiam. The whole case depends upon the last 
ground ; for if the court erred in its instruction to the jury, a 
new trial should be granted, as the verdict was no doubt the 
result of that instruction. But if the instruction were cor- 
rect, the testimony would well warrant the verdict, and it 
should stand. 
Assumpsit for money had and received is an equitable 
action, adopted to enforce an implied promise to pay money 
which cannot of right and in good conscience be withheld ; 


and before the action can be maintained, it is necessary for 
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the plaintiff to show by sufficient proof that the money de- 
manded is his, and that it was actually received by the de- 
fendant. 

The principles upon which this case turns, are those re- 
cognized in Clarke v. Shee and Johnson, Cow. 197. 1 Selw. 
80. that where one person fraudulently and in bad faith, 
receives the property or money of another, he shall not be 
permitted to retain it. About the authority of this case or 
the soundness of its principles there can be no doubt; and 
the only question is whether the facts of the present case, 
bring it within those principles. By the code of 1817, gam- 
ing was prohibited under severe penaltics. Money won and 
received at faro was therefore received mala fide, and the 
plaintiffs in this case being free from fault, may recover back 
their money obtained fraudulently, and in violation of law, 
from their agents. ‘They must however prove by sufficient 
evidence, that the money lost and won was actually theirs ; 
and that the defendant received it. 

The first part of the proof, that is, the property in the 
money and its identity was made by a competent witness, 
the agent himself, who had been released. But there was no 
proof that the defendant ever received it. On the contrary it 
was proven to have been received by Young and Baldwin his 
alleged copartners. ‘his gave rise to the question whether 
Clarke could be made to repay money received by others, his 
alleged copartners in an illegal transaction. Upon this point 
the jury were instructed that he could not. For though the 
court may not always require positive proof of the receipt of 
money in this action ; yet if reliance be had upon presuniptions, 
they must be such as are in accordance with, and not violative 
of law. An implied contract cannot be established by proof 
ofa crime. The court still adheres to that opinion which 
rests upon the legal maxim, ex maleficio non oritur contrac- 
tus. No contract is valid, the consideration of which is 
crime ; nor can a copartnership in erime or for its commis- 
sion, exist. "Those who form such connexion are accomplices, 
not partners. Had Clarke been present partaking in the 
game, and had he received any of the money won, that might 
have laid the foundation for the presumption, but in the 
absence of that proof the presumption cannot arise, as there is 
nothing to support it, but the supposed copartnership, which 
could neither confer on one a right to demand, nor on the 
other an obligation to pay. And in the absence of all proof 
neither the court nor the jury could sustain the cause by a 
presumption that Young and Baldwin had done that which 
they were not bound to do by any rule of law. 

The court, believing the verdict to be correct according to 
the evidence and the law of the case, and that the jury were 
properly instructed, refuses the motion. BE 

W.'T. Gouxn, for plaintiffs. 

J. P. Kine, for defendant. 
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IN RICHMOND SUPERIOR COURT, JULY, 1932. 


Exv1 Guover vs. A. and J. M. Woousey & Co. ©. 
Woo.usty & 
“ Re ie ss , Co. 
Assumpsit, and ‘lotion for New Trial. 


Ix this action the plaintiff claims from the defendants dam- | The feet ivy 


age for the loss of one hundred and sixty four bales of cotton, who tried 
consigned by plaintiff to them as factors and commission mer- = 
chants of New York, and burnt in Brooklin where it was stor- the appeat 

ed in consequence of quarantine regulations of the port of vanes Se tial 
New York. here are several counts in the declaration, lenge is not” ao 
though but two grounds on which the plaintiff insists upon pete ee - 


his right to recover. The first is, defendants’ carelessness trial: Bait 
were show: a 
and negligence i in storing the cotton in wooden buildings, in- jhe juso® acted 


secure, “and subject to extra-hazardous risks. The second is, a7 
e 
their breach of positive orders to insure or store ina fire-proof per motives and 


: principles, anew 
be archouse. ‘ Ree : <apinall trial would be 
Phis is an important case ; but its importance 1s principally granted. 
i hse : 
owing to the amount in controversy. - he legal principles 1D Neslétt 46 
volved are plain and well settled. The chief difficulty has challenge uit 
always been found in the facts ; and so great has that difficul- pret pte es 
ty been, that two sucecssivi juries were ‘not able to agree up- ver of objection 
op them. A verdict | having been ultimately rendered for the '°"™- 
ple unui, the defendants now move for a new trial on the fol- When there 


was good cause 
Ow F OFO WS 
wins rounds. 


a8 of challenge, une 

Ist, Because the verdict of the jury is against the law of known to the 
party at the time 

the case. a new trial may 
2d, Because it is against the weight of evidence. be granted : But 
the party will 


3d, Because it is against the cquity and justice of the case. pot be permitied 
Ath, Because one of the jury that tried the cause was the . ae 
security for the plaintiff upon the appeal by him. pee See 
5th, Because new and material evidence has been discov- ee a of 
ered in favor of the defendants. — ti 
Per Curiam. Whether the verdict be or be not “against | Nowy disco- 
the law of the case”? must necessarily depend very much UP- is @ ground for 
on the facts of the case. ‘The law of the case is this, that a paver i 
factor is bound to take reasonable care of goods committed is so material 
to his charge, that is, such care as a man of ordinary prudence {ht it woull be 
would take of his own goods ; and to store in wooden build- the verdict, or 
ings subject to extra-hazardous risks, if storage in fire-proof ee 
houses exempt from such risks could be obtained is not rea- not boon done, 
sonable care ; though what is reasonable care is more properly Scan ee 
a mixed question, and for the j jury. The law further is, that movant — could 
a factor is bound to obey all orders and instructions from his a ag 
principal which concern the goods, are legal, and are within quiry. 
the compass of his agency, and of this character are orders to 
insure. ‘That if any damage happen to the goods, or the 


principal sustain any loss, by reason either of the factor’s care- 
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eur lessness, negligence, or disobedience of orders, he must an- 
’ swer to the principal for such loss or damage. It was for the 
tatty jury alone to determine whether the facts in evidence would 
v. bring this case within these principles, and if they found for 
eat the Plaintiff, to assess hisdamages. They have done so, 
But it is said, 
Qdly, 'T hat the verdict is against the weight of evidence. 
To weigh evidence is peculiarly the province of the jury ; 
and where there has been testimony on both sides, and no 
misconduct imputable to them, their verdict should never be 
: disturbed, because the court might happen to think the weight 
{Seeante, page of evidence was the other way ; more especially should it not 
be done in this casc where there was much testimony on both 
sides, the principles of law plain, and the case depended al- 
most entirely upon its facts ; and in which the truth was only 
ascertained by the preponderance of testimony. 
The most serious difficulty and perhaps the only one in 
the case arises out of the fact stated in the fourth ground— 
“That one of the jury who tried the cause was security for 
the plaintiff on the appeal.” ‘That this was good cause for 
challenge of the juror will be disputed by no one. Whether 
it be good cause for a new trial isnot so clear. After hearing 
argument and considering the question deliberately, the con- 
clusion to which the mind of the court has come, is, that 
that fact of itself is not sufficient cause for granting 
a new trial. ‘The strong argument, and that which at first in- 
clined the court to allow the motion, is, that the security upon 
appeal becomes, under our law, a party to the suit. If that 
were true, the court would not hesitate ; but upon considera- 
tion it is believed a proper construction of the act of 1526, 
(which is the law relied on) will not sustain the position as- 
sumed, that the security becomes a party. Thatis an “ act to 
define the liability of securities on appeal, &c.” In the 2d 
sec. it is enacted “that in all cases of appeal, where security 
hath been given and hereafter given, and hereafter to be tried, 
it shall be lawful for the plaintiff or his attorney to enter up 
judgment against the principal and the security jointly or sev- 
erally, &c.” It is evident both from the title and the enacting 
clause, that it was the design of the legislature to prescribe the 
mode of proceeding against securities on appeal, and to make 
certain and uniform the remedy against them which before 
the act was uncertain, and variant in the different districts. 
Before this act it was the practice in some parts of the State 
to procced against securities on appeal by scire facias and in 
others to pursue the mode here prescribed. But no where 
was it ever supposed that when a man entered into a recog- 
nizance or bond for the eventual condemnation money, he 
made himself a party to the suit. If he were a party he 
would be subject to all the liabilities of a party. He might 
be required upon notice to produce books and papers ; it 
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would be sufficient to serve copies of interrogatories on him ; 
he might be required to respond to any notice in the progress 
of the cause—might make defence and plead, and do any 
other act which a party might do; for it would be unjust to 
make him a party, subject to a party’s liability, and deny him 
his privileges. ‘These are the necessary consequences of the 
security becoming a party ; and surely such could never have 
been the intention of the legislature. And who has ever 
supposed, that the death of the actual defendant, notwith- 
standing this act, did not abate the suit altogether, or arrest 
its progress until parties could be made, according to the pro- 
visions of the judicial act of 1799; or that the suit might 
proceed against the security as survivor. And yet the act of 
1826 authorizes a joint or several judgment. Though even 
if the act could receive the construction insisted on by the 
counsel for the defendants, still this case would not be with- 
in its provisions ; for none but the security for a defend- 
ant could be such party, as none but a plaintiff or his attorney 
could sign such a judgment. Securities for plaintiffs could 
only be brought within the provisions of the act, by a liberal 
construction of it, and surely such an act as this would be, 
according to the construction contended for, should never be 
extended beyond its letter. 

But though he be not a party to the suit, the security is not 
without interest in its event, as he is certainly answerable in 
some form of proceeding for the eventual condemnation mo- 
ney. [low far this interest, which would have been good 
cause of challenge before the juror was sworn, is good cause 
for new trial, the court will proceed to consider. It may be 
laid down as a well settled rule, that an omission to challenge 
a juror before trial is a waiver of the objection to him. For 
it would be most unreasonable to allow a party the benefit of 
the verdict if favorable to him, and the benefit of a new trial 
on account of the objection, if the verdict should be adverse. 
It was so decided in Cotton v. Daintry, 1 Ventr. 30, cited in 
5 Bac. 245, in which case the cause of challenge was for fa- 
vor. Also in Loveday’s case, cited in 5 Bac. 245, where the 
cause of challenge was for bias or prejudice. So also in Jaf- 
fries et al. v. Randall, 14 Mass. Rep. 206, where there was 
a statutory disqualification on account of interest in the ques- 
tion and prejudice, the court say “ the objection to this juror 
is made by the statute a good cause of challenge, but we 
think it comes too late after verdict.” And proceed to add, 
“Tf in this case we had evidence that the juror acted under 
the influence of improper motives or principles, we should 
set aside the verdict; or had the demandants made the requi- 
site inquiry on the voir dire and failed of discovering the fact 
which would have disqualified the juror it would have been 
within the equity of the statute to grant them relief at this 
stage, but having omitted to avail themselves of their rights, 
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when the jury was impanneled, the motion cannot now ob- 
tain.” 

In South Carolina there have been many decisions upon 
this question in accordance with the cases already cited. ‘The 
State v. Quard, 2 Bay, 150, where the cause was alienage 
of the juror. Ib. 153. The State v. O'Driscoll in which 
two of the jury had been of the grand inquest that found the 
bills true. 2 Nott and M’Cord, 261. ‘The State v. John 
Fisher, where the disqualification was the non-payment of 
taxes. In the case of Mima Queen and Child v. Hopburn, 
7 Cranch, 297, where the exception taken was to the disqual- 
ification of the juror, he not being an inhabitant of the coun- 
ty, the Supreme Court says “ Whatever might have been the 
weight of this exception if taken in time, the court cannot 
sustain it now. ‘The exception ought to have been made be- 
fore the juror was sworn.” ‘The cases of Parker v. ‘Thornton, 
1 Strange, 640, and Wood v. Stoddart, 2 John. Rep. 194, 
relied on by defendants’ counsel, are not opposed to these de- 
cisions. In the first case, the new trial must have been grant- 
ed either on account of the misconduct of the returning offi- 
cer, or the juror himself. ‘There is in Strange a very imper- 
fect report of this case, but the facts as stated in Lord Ray- 
mond, are that the juror returned on the pannel by the name 
of Hooper, was challenged, and the challenge allowed, and 
that afterwards he was offered asa talisman by the name of 
Hook, and sworn. In the case reported in Johnson, the 
whole jury was challenged on account of interest, but having 
notwithstanding been sworn, a new trial was granted, on ac- 
count of the error of the court. Nor are the cases cited, in 
which new trials were granted because some of the jury had de- 
clared that a particular party should not have a verdict, ad- 
verse to the rule ; the misconduct of the jury being the real cause. 
So also were the cases where the jurors on their voir dire 
swore they were not interested, when in fact they were. And 
besides, here the party moving had used the proper means to 
ascertain the juror’s interest before they were sworn, but with- 
out success. ‘fhe case of Knight v. The Inhabitants of F’ree- 
port, 13 Mass. Rep. 218, was a case in which plaintitf’s son- 
in-law had tampered with the jury, and is inapplicable to the 
present question. ‘Ihe cases cited for the defendants, which 
bear most strongly upon the question under consideration, are 
those in which there was goud cause of challenge to the ju- 
rors but unknown to the party at the time. Such is the case 
of Hyon v. Ballard, 7 Mod. 54. In_ these cases, new trials 
were granted, and with good reason. ‘The law requires, that 


jurors should be omni exceptione majores, and will not suffer 
a party’s rights to be concluded by the verdict of an incompe- 
tent jury, put upon him without his knowledge of such incom- 
petency ; nor will it impute ignorance of a fact as a fault, un- 
less that ignorance be the result of gross neglect and inatten- 
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tion, or the fact be one which he must reasonably be presum- 
ed to know. A. M. Woolsey, one of the defendants, has 
sworn that he was ignorant of the fact that Jacob Dill, one of 
the jury who tried the cause, was security upon. the appeal, 
until after the verdict was rendered. ‘That is no doubt true, 
but it is an ignorance that cannot avail him in this motion. 
The entry of an appeal was an important step in the progress 
of the cause. It was a public act, recorded on the minutes 
of the court, of which the adverse party was bound to take 
notice; and giving security was a necessary part of that act 
to make it regular and valid. Not to know that security was 
given, and of course who that security was, is culpable laches 
and inattention on the part ef the defendants, against the ef- 
fects of which the court cannot relieve. And that laches is 
the more remarkable, as there were between the entry of the 
appeal and the final trial, two mis-trials, which must have ren- 
dered an inspection of the records frequently necessary ; and 
the entry of the appeal and naine of the security are indors- 
ed upon the declaration immediately after the first verdict. 

Whether the security upon the appeal become a party to the 
suit, as contended for under the act of 1826, or remain a 
mere security against whom a certain and summary remedy is 
given, the notorie ty of the appeal is the same: and it would 
hardly be urged that a party could be allowed to plead igno- 
rance of an adverse party for any purpose whatever. 

But what is the disqualifying interest in thiscase? The ap- 
peal was by the plaintiff, who must have paid all costs up to 
that stage of the case, which form much the most considera- 
ble portion of them; and it is only for the subsequently ac- 
cruing costs, that he is bound. ‘lhe interest is indeed mi- 
nute, and it is from the smallness of the interest we may ac- 
count for the indifference of the defendants to this part of the 
case. Yet small as is the interest and secondary as is the li- 
ability of the security, they would have formed good cause of 
challenge ; and even now the defendants might have relief by 
a new trial if there were any evidence that the juror acted 
under the influence of improper motives and _ principles. 
It may be added, that this individual, though not expressly ac- 
cepted as a good juror, by defendants, was so accepted in ef- 
fect, when that question was brought directly before them in 
selecting the jury. Upon the best consideration the court 
has been able to give the question, it is against the motion on 
this ground. 

Newly discovered evidence is a ground for granting new 
trials; 12 Mod. 584; but it must be such as is so material 
that it would be likely to change the verdict, that is, such as 
to show that justice has not been done; and it must also be 
such that the movant could not have obtained by diligent in- 
quiry.(@) Salk. 273. 647. 653. 3 Mor. Ess. 85. 6 Mod. 


(a) See ante, page 80. 
12 
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22 & 222. The court will not disturb a verdict, to give an 
opportunity of letting in hght testimony, which may not be 
likely to change the verdict, especially where witnesses have 

gen examined to the same point; uor where there is the 
least question of its materiality or relevancy ; or the least ne- 
gligence of the party. ‘The alter-discovered testimony which 
is made the subject of the filth ground in this motion is that 
of Dr. Johnson, who will prove, as is made known to the 
court, that in a conversation with the plaintitl respecting this 
suit, he mentioned “that he had always considered his pros- 
pect of success very doubtful, and that he had always been 
prepared for the worst; that he had, from the the a judg- 
ment was obtained against hin, kept a fund in reserve to mect 
it, and by speculations on which fund, (viz.) in: shaving  pa- 
per, he had made as much as would remunerate him in case 
of failure in the suit; that this suit might in all probability be 
of service to him even if he should lose it, as it was the cause 
of his keeping a fund on hand that he thought he had used to 
greater advantage, than he otherwise should or might have 
done.” Now it is not to be supposed that any diligence on 
the part of defendants could have brought them acquainted 
with the various conversations which plaintiff may have had 
on this subject with different individuals, or acquainted with 
this particular conversation. Such a discovery must be the 
result of mere accident. But to what does this conversation 
amount, and what are plaintiff’s admissions? ‘They are, at 
most, that he considered the result of the suit doubtful ; that 
his apprehensions had been increased by his failure on the 
first trial; and that having set apart a fund to mect the most 
unfavorable event, and used that fund judiciously, he might not 
ultimately be a loser. Slight as this testimony is, it would 
not, perhaps, have been rejected as wholly immaterial and ir- 
relevant, had it been offered at the trial, but it is not good 
cause for granting a new trial. If the admissions had gone 
to the extent that he had no cause of action; or if it might 
have been strongly inferred that he felt a consciousness of 
pressing an unfounded claim, the defendants might, perhaps, 
by a new trial, have had the benefit of such admissions. 
Such, however, is not their character, they being nothing 
more than the declaration of a prudent foresight, and the 
success of measures suggested by the proverbial uncertainty 
of law-suits. 

Upon the subject of the justice and equity of this case, 
the court has but little to remark. There has been an entire 
loss of property to a large amount, and justice and equity re- 
quire that the loss should fall upon the owner, the plaintiff, 
unless it were the result of the defendants’ negligence, or diso- 
bedience of orders, which justice and equity are in exact con- 
formity with law. The jury were alone competent to determine 
the facts which must fix the loss upon one party or the other. 
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This they have done under the instruction of the court upon 
the matters of law, to which instruction no exception is taken. 
And afier a most careful examination of the whole case, it 
is the opinion of the court that their verdict should stand. 

The motion is therefore overruled. 

R. H. and J. W. Witpe, and A. B. Lonestreer, for 
plaintiff. 

‘|’. Frovrnoy and R. R. Rew, for defendants. 


OB O«- 
iN RICHMOND SUPERIOR COURT, JULY, 1832. 
Banxs and Bairp vs. Carer and Davies. 
Assumpsit, and Motion for New Trial. 


Tuts action is brought to recover the price of fifteen hun- 
dred bushels of salt, alleged to have been sold by the plain- 
tiffs to the defendants. In the declaration there are two 
counts, but so slightly variant, that they are in fact no more 
than the indebitatus assumpsit count for goods sold and de- 
livered. There is not any date to the bill of particulars an- 
nexed, but the time of sale is stated in the declaration to have 
been on the first day of December, 1829. The process and 
service, both bear date on the 8th of the same month. 

It was in proof at the trial, that a short time before that 
laid in the declaration, a contract was entered into between 
the parties for the sale, at fifty seven cents’ per bushel, of a 
quantity of salt then in a particular store, to which each party 
had occasional access ; that the sale was on a credit of ninety 
days, and the price to be paid (as one of the witnesses testi- 
fied) by a note or bill; that at the time of the contract there 
was neither a delivery of the salt, a memorandum made in 
writing, nor an earnest paid, but that shortly after the con- 
tract, a clerk of the defendants demanded and received from 
the plaintiffs’ agent, the key of the store-house as the defend- 
ants’ right, the purchase having entitled them to the sole access 
to, and control over, the salt; that soon afterwards the house 
was burnt, and the salt destroyed ; that there was in it at 
the time of sale, from twelve to fifteen hundred bushels of 
salt, worth from fifty five to sixty cents per bushel; and that 
between the time of the contract and loss of the salt by fire, 
the plaintiffs commenced to measure the salt but desisted at 
the request of one of the defendants, for that he was too busy 
to attend to it that day. 

A recovery was resisted, because, according to the testimo- 
ny, the plaintiffs had no right of action at the time of action 
brought, the ninety days credit not having expired ; and that 
if indeed the time had expired, the plaintiffs could not by 
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law recover upon the present declaration, there being in proof 
an express contract of sale. And, because the contract itself 
is void by force of the I7th sec. of the statute of frauds. 

A verdict having been rendered for the plaintiffs, the court 
is now moved for a new trial, for that the verdict is against 
law and evidence. 

It is not necessary to conside 
arose upon the statute of fades This motion must be de- 
cided for the defendants upen the other points. The evidence 
of the contract was not by any means clear and full, but there 
was cnough in proof to show that it was special both as to 
the price to be paid, and as to the time and manner of pay- 
ment. Upon these points the cases of Mussen v. Price, 4 
East. 147; Dutton v. Solomonson, 3 Bos. and Pul. 582; 
Haskins and another v. Duperay, 9 East, 493. are clear, and 
must be decisive of this question. For whether or not the 
proof of the special contract be such as to preclude a right 
to recover on the implied promise, the credit upon the sale 
was extended for ninety days, before which time the plain- 
tiffs, by their contract, having no right to demand payment, 
could have no right of action to compel payment. Had the 
action been special for breach of contract in not delivering 
the bill or note, the question would have been very different, 
and the plaintiffs might have recovered. But {upon this de- 
claration and with the proof which was made, the court erred 
in not instructing the jury in favor of the defendants. 

The verdict is therefore set aside and a new trial granted, 

Crawrorp and Cummine for plaintiffs. 

A. B. Lonestrert for defendants. 
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Gazaway B. Lamar vs. Josepn P. Manony. 


Assumpsit, and Motion for New Trial. 


Tus case was tried upon a plea to the jurisdiction of the 
court, the defendant alleging his residence to have been in 
Columbia County at the service of the writ, The verdict is 
against the plea, upon which the defendant moves for a new 
trial on the following grounds. 

1. The verdict of the jury ts contrary to evidence, because 
the proof was that Joseph P. Mahony wes uot resident of 
Richmond, but of Columbia county, at the time of the service 
of the writ. 


2. Because the verdict is against law, since a man may 


reside in any county of the State with an intention to remove 
en he is liable to be sued in the county of 


further ; and 
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his residence and not in that from which he originally remov- 
ed, and where his residence no longer is. 

3. Because the verdict is against justice, law, evidence, and 
the constitution of the State. 

Per Curiam. In deciding this motion it Is not necessary 
to consider these grounds severally, as it depends chiefly upon 
the first; being a question of residence. "The proof showed, 
that some few months before action brought, the defendant 
who for many years had been a resident of Augusta ceased to 
rent a house there, with the intention of removing to some of 
the Western Counties of the State, and that he did actually 
remove as far as the county of Columbia, where, in conse- 
quence of the indisposition of his wife, and the necessity of 
attending to some unfinished business in Augusta, he remain- 
ed at the house of his mother-in-law until the writ was serv- 
ed; that he soon after abandoned his intention of settling tn 
any of the Western Counties, and again returned, with his 
family to Augusta, where he still lives. It was clear, that, at 
the service of the writ, the defendant had no fixed residence 
in the county of Richmond. And it is admitted that his 
journey was not pursued, and that he never reached his in- 
tended place of residence. ‘The only question is, whether, by 
his stay in Columbia, he acquired a legal residence there. 
And this depends altogether upon the intention of the defen- 
dant at the time of going into that county, or while there, to 
remal permanently ; and not upon his manner of living, as 
an independent housekeeper or a mere boarder, nor upon 
the length of time he was there. ‘lo constitute a legal resi- 
dence, there must be the concurrence of an actual residence, 
and an intention to remain. very man is free to choose his 
place of residence, and if such choice be made, a day or an 
hour in that place will give the right of residence there. 
Whether such choice have or have not been made, is a ques- 
tion of fact for the jury, to be determined, not alone from 
express words of clection (which might not at all times be 
proper testimony) but from attendant circumstances showing 
an animus manendi. ‘The jury which tried this cause were 
particularly instructed by the court, that if they found the 
defendant to have gone from Richmond to Columbia with 
the intention of remaining there, his plea must prevail. But 
if, on the contrary, he had no such intention, that he 
had actually chosen a different place for his residence, and 
that he was in Columbia but temporarily until the health of 
his family or other cirenmstances might enable him to prose- 
cute the intention with which he left Richmond, his plea 
must fail; for the animus which ‘s essential to constitute 
legal residence would be wanting, and the defendant would 
be considered in itineri. a mere sojourner there ; and that 
whether his original design were subsequently prosecuted or 
abandoned by him, could in no other way affect the case than 
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as a circumstance from which intention might be inferred, 
The jury have found against the plea: and as the court a‘ter 
having heard argument and considered of this case. believes 
they were properly instructed. ther verdict will not be dis 
turbed. Tf the defendant had no residence in Columbia, 
none of his Constiluticnal rghts have been violated, and 
justice requires he should pay a debt against which he has no 
defence whatever. 

The motion ts refused, and execution ordered to issue. 

J. P. Kine for plaintiff. 

R. R. Reip for defendant. 
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By this bill the complainants, who are the residuary lega- 
tees of John Willson, pray for un account and settlement. of 
the estate, and that the executors may be decreed to pay 
over to them the residuum ; which is not resisted by the exe- 
cutors, except as to the sum of four thousand dollars, for the 
payment of which sum they ask the direction and juclgment 
of the court, the present right to the possession thereof being 
disputed by the testamentary guardians of Betsy Keating 
and her children. Whatever difficulty there is in the case, 
arises under this clause of the will. “TI will and desire that 
“in case Betsy Keating and her children should continue to 
“ reside in the City of Augusta after my decease, or should 
“ wish to settle themselves in some other part of the State, 
then and in that event, I will, order, and direct, that my 
two nephews John and Acpenaban Mackay aforesaid, shall 
furnish them with a house for their residence, free of rent 
so long as they reside therein, and also furnish them with 
suitable household and kitchen furniture, and an adequate 
number of male and female servants to wait on them. And 
in the event of its becoming necessary and which necessity 
to be judged of by a majority of ory executors and John 
and Alexander Mackay, and the lestamentary guardians 
hereinafter appointed) to remove the said Be ‘tsy Keating 
and her children aforesaid. then T will, order, and direct my 
executors to pay over to the said testamentary guardians, 
hereafter appointed, for and on account of the said Betsy 
Keating and her chillren aforesaid, over and above. the 
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that Betsy Keating and her children were the peculiar objects 
of the testator’s bounty. ‘Phe provision made for thei in 
another part of the will is ample, amd the greatest solicitude 
is shown that it should not be disturbed, but take effect ac- 
cording to his will, ‘Phat bequest is neither conditional nor 
contingent, and seems to have been considered by the testa- 
tor sufficient for their comfortable support and maintenance 
under ordivary circumstances, when furnished with a house 
and servants as directed by the first part of this clause; with 
which direction John and Alexander Mackay have fully com- 
plied, as appears by the exhibits. But the testator, appre- 
hencins that some necessity might arise which could not thea 
be forcs-en, scems to have extended his care for these per- 
sons sous tomeet a possible but unforeseen event. His in- 
tention should not bs defeated if it were possible that it could 
ever be carried into effect: But that has now become im- 
possible, by the death of a majority of the executors, and 
John and Alexander Mackay. aud the testamentary guardians. 

This is clearly a conditional bequest, and is not a lunitation. 
No intermediate disposition is made of this legacy. No in- 
terest in it is vestcd in any one; nor can any interest vest, 
until the happening of the contemplated event, except such 
interest as the executor acquires by virtue of his office ; and 
the bequest is given upon a condition precedent which, by 
the act of God, has become impossible. Tor though a neces- 
sity may arise for removing Betsy Keating and her children, 


and a very strong necessity too; yet no such necessity as the, 


testator contemplated, can ever possibly arise, those who 
were, by him, made alone capable of dcterasining upon it, 
having ceased to live. ‘The power of judging when the ne- 
cessity shoul! arise, is a mere naked power, unaccompanied 
by any trust. It cannot be dc legated, being a personal trust 
and confidence; and can only be executed in the manner 
prescribed by the testator; that is, by a majority, &c. That 
this is a conditional be que st, and not a limitation, is apparent 
from the words used, *‘ in the event of its becoming neces- 
sary,” Which are no way different in effct or meaning from 
these, “ if it become ;” “provided it should become ;” «if 
it happen to become ;” words clearly conditional and not 
of limitation. 1 Bac. Abr. 403. Ti. That no estate was 
intended to vest in the devisees until the event should hap- 
pen, or the condition be performed will appear, it is thought, 
to any one who looks at the clause under consideration. “In 
the event, &c. then | will, order and direct my executors to 
pay over, &c.” ‘The gift is made to depend on the happen- 
ing of the event. If this never happen, the gift can never 
take effect. In the case of Popham v. Bampfield et al. 1 Ver. 
83. it is said that “ precedent conditions must be literally 
performed, and this court will never vest an estate, w here, by 
reason of a condition precedent, it will not vest in law.” 
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And in the case of Cary v. Bertie and Wife, et al. 2 Ver. 340, 
the Piaitice and two Chief Justices all jeunes that “ if 
the condition (precedent) becomes impossible, ‘even by the 
act of God, the cstate would never arise.” That the event 
in this case can never happen, and that the condition has be- 
come impossible, is a necessary legal consequence from the 
admitted fact, that a majority of those to whom alone was re- 
ferred the power of judging of the necessity upon which the 
four thousand dollars were to be patd, are dead. If the tes- 
tator had omitted the words coutaumed in the parenthesis, the 
case would have been a very different one from what it is, 
The power of judging when the necessity arose, might then 
have been considered as being connected with the trust in 
the executors, to pay over when it should arise ; the ecndition 
to be still possible ; the power a able of being executed, and 
such as could be enforced by this c set according to the au- 
thority of the case of Brown v. Higgs, 8 Ves. jr. 574. But 
it is evident from what is contain: d in the parenthesis that it 
was not the testator’s intention that this power should be in 
his executors; and he has, as plainly as words could do it, 
separated the power from the trust: for while the trust re- 
mains in the executors alone, he has given the power to them 
together with John and Alexander Siackay, and the testamen- 
tary guardians, thereinafter to be appointed, and made the con- 
currence of a majority of them alone competent to execute it. 
Here then is a power, the result of a special trust and confi- 
dence reposed in_ particular individuals, which is incapable of 
being transferred to another, Cole and Wade, 16 Ves. 43. 
and which, had it been joint, would have been determined by 
the death of any one of them. Same case, also Peyton and 
Bury, 2 P. Wms. 626. Had the power been confided gen- 
erally to these persons, the death of either of them would, 
according to these authorities, have determined it. But the 
case would have been much stronger, had the testator ex- 
pressly made the concurrence of ali necessary. Here he has 
expressly made the concurrence of a majority necessary, which 
majority is dead. ‘The eflect is the same. And it is upon 
the general principle, that the testator or constituent may not 
only limit the extent of power conferred by him, but also pre- 
scribe the particular manner of executing it; and that the 
agent is as little able to vary the manner, as to transcend the 
limits ; for in either case he would be found usurping instead 
of executing authority. 

The intentions of a testator, and not the reasons which 
governed him, are alone regularly inquirable into; but the 
peculiar circumstances of this case are such asin a good mea- 
sure to obtrude upon the consideration of the court the rea- 
sons which were likely to have operated upon the mind of 
this testator. Two of his residuary legatees, the two testa- 
mentary guardians of Betsy Keating and her children and 
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the executors, are appointed. It is the interest of the two  xrcuonp, 
first that the event should not happen at all, and this interest J"! 1852. 
would be likely to influence their judgment against the exist- Pits 
ence of the necessity. It would be the interest of the guar- a? gy 
dians representing their wards, to obtain possession of the Moors, Es’. 
fund at once; but the interest of the executors is balanced 
between them. In all the testator had confidence, and he 
was willing to put this sum at the disposal of a majority of 
them, being equally unwilling on the one hand to suffer the 
death of one, or two, or even three of them, or the obstina- 
cy or selfishness of the residuary legatees, to obstruct his kind 
intentions, and on the other to delay the rights of his resid- 
uary legatees, and to burden his executors for an unreasona- 
ble length of time with this unadministered fund. 
The court does not advert to this reason as any way con- 
trolling the power, but as an aid in explaining the intention 
of the testator, who*must have had in view the interests of 
the residuary legatees as well as those of Betsy Keating and 
her children: and this reason is thus used more especially be- 
cause the intention so explained is in accordance with, and 
not opposed to, a settled rule of law. 
Upon a careful consideration of this case, it is the opinion 
of the court that the complainants are entitled to recover the 
whole residuum, including the four thousand dollars reserv- 
ed to meet the conditional bequest to Betsy Keating and her 
children, and it will decree accordingly. 
I. P. Kine, Solicitor pro complainants. 
R. H. and J. W. Wins, for defendants. ‘ 
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T'wts was an action of assumpsit in which judgment was , joie given by 


confessed, subject to the opinion of the court as to the plain- B. placed the 


tiff’s right of action upon the following statement of facts j2n4, Jia 


and the annexed receipt. tomney for col 
«There was no agreement to wait till the demands men- {Snes to the 


tioned in the receipt could be collected, unless the receipt ey 
import such agreement. All the claims mentioned in said re- fands a number 


ceipt were collected (except the attorney’s receipt) and cre- ofnotes and oth- 
er evidences of 


dited upon the note sued on ; and before the commencement dept, of a larger 


of this suit, the defendant Watson was informed, by plaintiff’s amount on os 
attorney, that he was unable to collect said demands (attor- [ateral security 
ney’s receipt) and that he did not believe they could be col- fr the payment 
lected, and offered to return the attorney’s receipt : whereup- In the receipt 
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98 
ricuuoxn, on the defendant Watson promised to be in Augusta in a few 
July, 1832-  days, and that he would pay the amount due on the note, 
-—atediondl The notes mentioned in the 2d and 3d lines of the receipt 
“ae are still in suit in Columbia and these cases undetermined.” 
Warsox and Signed by counsel. 

nother. . e . cece : a 
; « Auousta, May Sth, 1829. Received of ‘Thomas Watson, 
which the attor- : 5 Cae ee ae 4 : ; we ; 
ney gave B. for Petit & Burnside’s receipt for two notes against the estate 
those evidences of Henry W. Cobb, which are now in suit in Columbia Su- 
of debt he agrees 5 . E i ee a ee 

as soon as he perior Court, one for one hundred and thirty dollars and 

has ac ected twenty-five cents, besides interest, and the other for two hun- 

to ins B.’s note dred dollars besides interest, and on which notes there is a 

to him together Credit of ten dollars and eighteen cents.—Also four notes 

with whatever dated 18th March, 1828, and payable one day after date to 
alan oe’ Thomas Watson or bearer, three for thirty dollars each, and 

° one for four dollars and ninety four cents,—all which I am to 
mee et held hold as collateral security for the payment of a note given 
ces of debt were by said Thomas Watson on the 17th March, 1829, payable 

not taken as sat- 5 

isfaction of Bs One day after date to Isaac Brant or order for five hundred 

“eal the and seventy four 7\fy dollars. As soon as I collect the first 

receipt’ amount Mentioned notes or a sufficiency thereof to pay the last-men- 

to an agreement tioned note (which has been indorsed and delivered to Eliza- 

not to sue B. ul! pore ; Aa igi ae : 

the securitis beth Pennington) ft agree to deliver to the said Thomas Wat- 

nt CON son the said last-mentioned note and to pay him any balance 

collected. that may be due to him.” Signed, “ A. J. Miller, attorney 
for E, Pennington.” 

This case is submitted without argument, and is indeed ve- 
ry plain. § It is not casy to perceive on what ground the de- 
fendant can reasonably expect the judgment of the court in 
his favor. ‘The defence rests exclusively upon the above re- 
ceipt. This could bar the plaintiff's night to recover her dcbt 
but in two ways. Ist, That the notes and evidences of debt 
deposited with plainuff’s attorney, had been received in satis- 
faction of plainutf’s demand, or there had been such neglect 
and laches of the plaintitd in regard to them as would in law 
amount to a satisfaction. <dly, By an agreement not to sue 
until the securities mentioned in the receipt could be collect- 
ed. No laches whatever is imputed to the plaintiff or her at- 
torney; and so far from the notes and aitorney’s receipts 
inentioned, having been deposited in satisfaction of, they are 
expressly declared to be as collateral sccurity for, defendants’ 
note ; and a stipulation is entered into as to the manner of 
applying their procceds when collected, which has been fully 
complied wiih, as fur as collections have been made, and an 
inability is shown to make further collections. 

It is only the Inst clause in the receipt of plaintiff's attor- 
ney that can in any way import an undertaking to abstain 
from suing upon the defendants’ note until the securities can 
be collected; and the words used will by no means imply 
such an agreement. Put the facts stated, and the defend- 
ants’ promise to pay, with a knowledge of these facts show 
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what he understood by the undertaking in the receipt, and 
are conclusive of the case. Let judgment be entered for the 
plaintiff. 

A. J. Miner, for plaintiff. 

A. B. Lonestreer, for defendant. 
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Thomas Convarp, Complainant, vs. Bensamtn 8. Coxe, Ad- 
ministrator of ILoperr Crawrorp, Defendant. 


Bill for Discovery and Relief. 


Tne object of this bill is to compel an account of the in- 
testate’s estate, and the payment to complainant of the dis- 
tributive share to which Joel Crawford, one of the sons of the 
intestate was entitled, and which the complainant now claims 
asa purchaser at sheriff’s sale. ‘To this bill the defendant 
demurs, and insists asa ground of demurrer, that an equita- 
ble interest is not subject to seizure and sale by a sheriff, and 
that complainant can take nothing by his deed. 

That a mere equitable interest is not subject to execution, 
is well settled ; and it cannot be here necessary for the court 
to enter upon an argument to show why it should be so. 
That it is settled, must be sufficient with the court, until it can 
be made to appear that the decision is erroneous. But it 
would be most dangerous to suffer distributive shares to be 
sold under execution, as well on account of the confusion 
which would arise in settling estates, and the difficulty and 
uncertainty of obtaining sufficient discharges and indemnities 
by executors and administrators, as on account of the una- 
voidable sacrifice of the interest of distributees in the sale of 
a mere claim, which from its very nature is utterly inappre- 
ciable. 

There is, too, a technical difficulty that cannot be obviat- 
ed. The sheriff has no authority to sell, but what he derives 
from the writ. And that gives him the power to sell nothing 
but the defendant’s goods and chattels, lands and tenements : 
A right to receive a distributive share can neither be consid- 
ered the goods or chattels, lands or tenements of the distri- 
butee. Of whatever the estate may consist, it is the estate 
of the testator or intestate in the hands of the executor or 
administrator until distribution. 

The authorities are numerous and clear. Scott v. Scholey 
and Another, 8 East, 467. Metcalf and Another v. Scholey 
and Another, 5 B. & P. 461. Lyster v. Dolland, 1 Ves. jr. 
Wilkes and Fontaine v. Ferris, Sheriff, 5 John. Rep. 
Hendricks v. Robinson, Franklin and Others, 2 John. 


431. 
335. 
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cocumma, Ch. Rep. 283. In this case the Chancellor says “I do not 
QQ 2 ; A ° : 
July, 1832. now of any case in which a court of equity has considered 


— an execution at law as binding an equitable right. The idea 
LVA ° ° . . se = 
v is altogether inadmissible.” 

Coxe. The demurrer is allowed, 


Baxi, for complainant. a 
Miter, for defendant, 
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IN RICHMOND SUPERLOR COURT, JULY, 1832. 

James PeLiows vs. Guimarin and Breer. 
Assumpsit. 


a. Paci In the declaration there are counts for goods sold and de- 
merchants’ ac- livered, the common money counts, and an insimul compu- 
+ ggelle apr tassent ; to which the defendant, Guimarin (Brelet not hav- 
the statute of ing been arrested) pleaded non assuimpsit, the statute of limi 
on. f tations, an award and a release. 
pealed by the At the trial the plaintiff fully proved, by his clerks, the ac- 
at eon '*4#2 count annexed to his declaration. The defence rested prin- 
_, ¢ipally upon the statute of limitations. ‘There was an attempt 
RS, «0 pms to prove an award, but it failed for want of proof of a sub- 
nership, and un- mission. A release too was offered, but it was the release of 
Oa net? Brelet to Guimarin from all liability to. pay the copartnership 
tached to the debts, and no evidence whatever that the plaintiff ever assent- 
demand, eaeh ° pi hte 
partner has the €d to it, or even knew of it. 
sles The last item in plaintiff’s account was dated more than 
promises which four years before the action brought ; but the account is such 
shall avoid the as concerns “ the trade of merchandize between merchant and 
“merchant,” the plaintiff being a dealer in jewelry and plated 
Fly ong he: wares in New York, and the defendant engaged in the same 
must be express business at Augusta. As the court was of the opinion that 
or anes ™us! the exception in favor of merchants’ accounts, contained in 
ledgment so di- the Sth section of the act of limitation of 1767, had been 
sop ih repealed by the act of 1909, the plaintiff was compelled te 
tent toa prom- reply a subsequent promise. He also proved mutual dealings 
sit between the parties within the four years, and in regard to 
some of the very articles charged in the plaintiff’s aceount. 
A verdict having been returned in favor of the plaintiff, 
and the court being now of opinion that the exception in the 
Sth section of the act of 1767, is of force, it becomes altoge- 
ther unnecessary to consider the other questions raised, which 
are, 
1. How far it is in the power of one partner, after the dis- 
solution of the copartnership, to bind his copartner, by pro- 


mises which avoid the statute of limitations ?(1 ) 


(1) Soe post, case of Brewster v. Hardeman and others 




















OF THE STATE OF GEORGIA. 


2. What promise will be sufficient for that purpose ?(1) 

It may be stated, however, that upon the first question it is 
held by a majority of the judges, that after dissolution of co- 
partnership, and until the statute shall have attached to the 
demand, each partner has the power to bind his copartner by 
promises which shall avoid the statute. 

And upon the second question, that the promise to be suf- 
ficient must be express; or there must be an acknowledgment 
so direct and explicit, as to be equivalent to a promise. 

The error into which the court fell respecting the exception 
in favor of merchants’ accounts in the act of 1767, was oc- 
casioned by the generality of the words used in the first 
section of the act of 1809, and the repealing clause in the 
2d section. The words in the Ist section are “ that all actions 
founded upon open accounts shall be commenced within four 
years from the time such account accrued, and not after.” 
And the 2d section repeals all laws militating against that 
law. Here isnoexception. All actions upon open accounts 
shall be commenced within four years, and not after. But 
the true intention of the legislature is to be ascertained, from 
a consideration of this law in connexion with others upon the 
same subject, and from the object to be attained by this par- 
ticular act, as disclosed in the preamble. And so important a 
part as the exception in favor of merchants’ accounts, the 
usefulness of which is attested by ages of experience, should 
not be stricken from the statute, unless it be clearly the in- 
tention of the legislature that it should be. 

The act of 1767 continued in force until 1805, when it 
was repealed. But the next year it was revived with some 
slight alterations; the principal of which are contained in the 
proviso of the 2d section, which is in these words, “ That all 
notes and instruments of writing not under seal bearing date 
after the passage of this act, shall be of the same dignity 
with specialties, and subject to the same limitations heretofore 
in force in the case of specialties, anything in the 5th and 
9th sections of the said act to the contrary notwithstanding.” 

There is something vague and uncertain in this proviso, 
which seems to relate only to contracts in writing. Yet 
though “notes and instruments in writing not under seal,” 
alone are mentioned as having been placed upon the same 
footing with specialties, a reference to the 5th sec. of the act 
of 1767, together with the use of the word “ specialties” and 
other indefinite expressions, rendered the explanatory act of 
1509, necessary not only to fix precisely the limitation of 
actions upon sealed and unscaled instruments, but also upon 
open accounts. ‘[‘hat act is entitled an act to amend the act 
of 1806. And as concerns bonds and _ notes, it certainly is 
such; but as to open accounts, it is only declaratory of what 


{1) See preceding note, 
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the law was. No new principle is introduced ; and the time 
prescribed is the same which in the Sth sec. of the act of 
1767, limits similar demands. As to open accounts then, 
the act of 1809, is but affirmative of that of 1767, and it 
would be a most absurd construction, to make an affirmative 
act, by general words, repeal an important part of the act 
affirmed. There are two grounds upon which the defendant 
moves for a new trial. 

1. Because the plaintiff’s claim is actually barred by the 
statute of limitations, and no verdict can or should have been 
rendered upon it. 

Because the verdict is against evidence and law. 

As the court is of opinion that the statute of limitations 
never attached to the plaintiff’s demand; and as the jury 
have passed upon the evidence in support of the account, 
competent in law and by them considered sufficient to sus- 
tain it, the motion is overruled on both grounds, and a new 
trial refused. 

W. T. Goutp, for plaintiff. 

R. R. Rein, for defendants. 


++ @QO«— 
IN COLUMBIA SUPERIOR COURT, JULY, 1832. 


Benasan S. Wurson et al. vs. Wittram Wricut. 


Trover, and Motion for New Trial. 


In this case there isa verdict for the plaintiffs, and the 
defendant moves for a new trial on three grounds, which are, 

First. Because the verdict is against evidence, and the 
weight of evidence. 

Secondly. PBecatise it is against law. And 

Thirdly. Because it is against the justice and equity of 
the case. 

The action is to recover damages for an alleged wrongful 
conversion by the defendant to his own use of a slave, named 
Albert or Gilbert, claimed to be the property of the plaintiffs. 
In support of their action, they gave in evidence a deed of 
gift, dated the 6th of June, 18!2, from their uncle Benajah 
Smith, for a female slave named in ‘tand her two children 
Henry and Albert. It was proven that Benajah Smith, pur- 
years before, and when she was just 
grown, (being then but about fourteen or fifteen years old) 
from one Abner Wellborn, for the use of the family of Little- 
bury Wilson, who was the plaintiff’s father, and that she im- 
mediately went into their possession, and served them in the 
capacity of a house-servant; that the plaintiffs were, at the 
date of the deed. voung children. and their father continued 
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to exercise acts of ownership and control over Harriet and 
her children, until be sold Albert io Johnson Wellborn in 
eighteen hundred and nineteen, and that when this sale was 
made, the plaiutiffs were yet tender infants under the care 
and management of their father. ‘The conversion was fully 
proven, as were also the value and annual hire of Albert. 
Though other witnesses were sworn, this proof was princi- 
pally made by Mrs. Eliza Wilson, the plaintiffs mother. 

for the defendant it was proven by the widow of Johnson 
Wellborn, that the gir’ Liarrict was held by Littlebury Wilson 
as his own property ; that he exercised all acts of ownership 
over her and her children which masters usually do, and that 
he publicly offered -Albert for scale before he sold him to 
Johnson Wellborp, to Whom he sold him for a valuable con- 
sideration. ‘Phere was no evidence of cither actual or con- 
structive notice to Johnson Wellborn of the deed from 
Benajah Smith to the plainti!s. But in addition to the proof 
that Harriet was publicly purchased for the family of Little- 
bury Wilson by Benajah Suiith, there was proof that at the 
time Wilson was a very linprovident man, and continued so 
until his death; that before his sale of Albert to Johnson 
Wellborn, he had ofiered him for sale to different individuals 
in that neighborhood, but could not then sell him, because 
his title to the boy was not believed to be good ; and that 
Johnson Wellborn bought him for a small consideration. 
Such being the nature oi the proofs, it is clear, the verdict 
was not against evidence, for the deed from Smith, and Mrs. 
Wilson’s testimony showed title in the plaintiffs, and the 
other necessary proof was fully made. It is true, there was 
an attempt to impeach Mrs. Wilson’s credit, bat it was sup- 
ported not only by witnesses called for that purpose, but by 
the jury who alone were competent to pass upon it. Accor- 
ding to the testimony of Mrs. Wellborn, Littlebury Wilson 
held Harriet and her children as his own property, but this 
being directly opposed to the deed and to the testimony of 
Mrs. Wilson, it was for the jury alone to determine between 
them, and to declare on which side the scale preponderated. 
They have done so: and it must indeed be a very extraordi- 
nary case in which the court would undertake to say that a 
Jury, acting within their appropriate sphere, and eliciting 
truth from conflicting testimony, had determined improperly.* 
In this case especially, the court will not so interfere with the 
verdict of the jury, because the only title shown in Wilson, 
was one of possession, and that possession not at all inconsis- 
tent with plaintiff’s title. 

But on the second ground, it is contended for the defen- 
dant, that though the equitable interest in Harriet and her 
children may have been in the plaintiffs, yet that Littlebury 


* See ante, p. 78, 46. 
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Wilson who held as trustee might convey them toan innocent 
purchaser for a valuable consideration, whose title should 
prevail against the claim of the plaintiffs. Before the reason- 
ing or authority in support of this ground can be made to 
apply to the present case, it must be shown that the legal title 
was in Littlebury Wilson. But as no such proof was offered, 
it is unnecessary for the court to say what effect it might 
have had upon the rights of the parties if it had been made. 
The plaintitis do not here rely upon an equitable, but upon a 
legal title. [tis upon such title alone that they can recover. 
If the deed from Smith te them be valid it conveys such title, 
and cannot at the same time convey a legal title to them and 
to Littlebury Wilson, the supposed trustee, nor could he, if 
the title were not in him, by any unauthorized act, destroy or 
defeat the title of his infant children. The validity of the 
deed was attacked on the ground of the purchase of Harriet 
being a covinous transaction to defraud the creditors of Little- 
bury Wilson, and that she was in fact purchased with the 
money or property of L. Wilson. Upon this fact the jury must 
have passed, for they were expressly instructed by the court 
that if it were true, the plaintiffs could not recover. But the 
recollection of the court is that there was no distinct proof to 
support this part of the defence, while the proof on the part 
of plaintiffs was positive that she was paid for by Smith 
with his own cotton. No rule of law being violated by the 
verdict, the second ground is overruled. 

As to the third ground, the court does not perceive how 
the justice and equity of the case can be at all separated from 
the legal title to the boy Albert. That title the jury have 
found to be in the plaintiffs, and it would seem rather unjust 
and inequitable to disturb it, and to defeat the kind and be- 
nevolent intentions of the donor towards the children of an 
unfortunate sister, in favor of purchasers who derive their 
only title through the improvident father whose conduct ren- 
dered the gift necessary ; and which title has its origin ina 
wrong done to his infant children. Their rights must be 
carefully guarded. Let the purchaser take care. A new 
trial is refused, and it is ordered that the execution be issued. 

Brack, for plaintiff. 

FLournoy, for defendant. 
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IN RICHMOND SUPERIOR COURT, JULY, 1882. 
Samuet Hate vs. Ira Borton. 
Distress for Rent and Replevy. 


Tuis is a proceeding under the rent law of 1811. It was 
originally returned to the Inferior Court, there tried and a ver- 
dict rendered for the plaintiff, from which the defendant ap- 
pealed to this court. At the trial the plaintiff moved to dis- 
miss the appeal, upon the ground that the case was not such 
a one, as, according to law, was the subject of appeal. The 
motion was overruled and a verdict rendered for the defend- 
ant, under the instruction of the court, that the distress for 
rent is a remedy which none but a landlord can have; and 
that as soon as the relation of landlord and tenant ceases, the 
remedy ceases with it. A new trial is now moved for by the 
plaintiff on the following grounds. 

1. The court erred in not dismissing the appeal. 

2. The court erred in repelling the evidence of the pro- 
ceedings under the former distress warrant between the par- 
ties. 

3. The court erred as to the lien and time of issuing dis- 
tress warrants. 

4. The court erred in allowing the defendant to take ad- 
vantage of any irtegularity in the distress warrant after having 
plead issuably in terms of the law in such cases made and 
provided. 

Per Curiam. The first section of the act of 1811, on the 
subject of rent, requires the levying officer, if the goods dis- 
trained be replevied, to return his proceedings “ to the court 
having cognizance of the same, and that the same shall be 
determined by a jury as practised in other cases of claim.” 
It is plain that the summary remedy by distress was not in- 
tended to reach cases of contested claims for rent, nor to 
deprive tenant of his constitutional right of trial by jury; 
for, whenever he will swear that the whole or any part of the 
sum distrained for is not due, the matter shall be tried ‘by a 
jury as practised in other cases of claim.” All the rights 
which belong to parties in ‘ cases of claim,’ do then belong to 
parties to distress warrants, as soon as replevy is made; at 
least such as regard the mode of trial. Among these rights, 
a very important one is that of a trial before a special jury, 
upon appeal. And the court sees no reason, even if the 
words of the act were less explicit, why a tenant, who might 
become defendant in a distress warrant, should be denied a 
right enjoyed by almost every other party in our courts. 

The rejection of the record, which is complained of as an 
error in the court, was on account of its imperfection. It was 
14 
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but a garbled and imperfect record, and could not have been 
received without the violation of a well known rule of law. 

Upon the third ground of alleged error, it is, that the 
plaintiff most strongly relies. ‘The proof showed that the 
warrant issued years after the relation of landlord and tenant 
had ceased, between the parties and the property distrained 
was not upon the premises which had been rented. Upon 
these facts the jury were instructed by the court, that the 
plaintiff could not recover. Ist, Because there was no war- 
rant in law for this proceeding, if the relation of landlord and 
tenant had ceased. And 2dly, because there is no authority 
in the act for the levy of a distress Warrant beyond the demis- 
ed premises. 

The court now inclines to the opinion that it erred upon 
the second point. ‘Lhere is nothing in the act which con- 
fines the levying of the distress to the premises. It may be 
levied “on any property belonging to the said tenant.” 
The form of procceding does not seem to confine the levy to 
“ property of the tenant’ on the premises. It is strictly a 
judicial proceeding. ‘The warrant must be issued by a justice 
of the peace, and be levied by a constable or sheriff accord- 
ing to the amount, and may become, as has been seen, the 
foundation of a suit in the Justice’s Court, as well as the 
Inferior or Superior Courts. In it the landlord is but the 
acfor, and there is no reason why the warrant should not be 
co-extensive with the authority or bailiwick of the levying 
officer. The words of the act do not restrain it; and a nar- 
rower construction would greatly impair the usefulness of the 
remedy. 

But the warrant is to be levied on the property of the 
“tenant.” ‘This term must be understood in a technical 
sense. It seems to have been so used by the legislature. 
A tenant is technically one who holds under another; nota 
debtor. And it could not have been intended that all debtors 
for rent should be liable to this summary remedy, or the legis- 
lature would have used words sufficiently general to have 
conveyed that meaning, and not have used terms which limit 
it to those holding the relation of landlord and tenant. And 
acts giving summary remedy, out of the ordinary course of 
judicial proceedings, should be strictly construed, and confin- 
ed to the cases clearly contemplated. 

As tothe 4th ground, if the court be correct in its views 
of the extent of the remedy, it follows necessarily, that the 
whole proceeding having been unauthorized by law, must be 
utterly void ab initio; and if so the irregularity may be taken 
advantage of at any time. Motion refused. ©” 

Tomas, for plaintiff. 

Minver, for defendant. 





























OF THE STATE OF GEORGIA. 


IN RICHMOND SUPERIOR COURT, JULY, 1832. 
Georce W. Repmonp vs. Wititram GLover. 
Motion for rule Absolute for Foreclosure of Mortgage. 


Burt a single question arises in this case, and that is upon 
the computation of time. Six lunar months have elapsed 
since the rule nisi, and the mortgagee is entitled to his rule 
absolute, unless the court decide in favor of the computation 
by calendar months. 

The divisions of time into years, months, weeks, and days, 
have long been settled by common law. A year isa well 
known and determinate period, consisting of three hundred and 
sixty-five days and the fraction of a day, being one entire re- 
volution of the seasons. ‘The period of a month is not so 
determinate, as there are in common use two ways of calcu- 
lating it; one lunar, consisting of twenty-eight days, of which 
there are thirteen in a year, the other according to the Julian 
division, commencing at the calends of each month. Of 
these there are twelve in each year, and they of unequal 
lengths. These different modes of computing months may 
not be capriciously used, as their particular use and application 
have been settled bylaw. In all ecclesiastical and commercial 
transactions, the calendar month is used. Franco v. Alvares, 
3 Atk. 346. Leffingwell and Pierpont v. White, 1 John. 
Ca. 99. And the Court of Chancery has adopted the calen- 
dar month in its orders and decrees, 3 Iq. Cas. Ab. 605. 
But these are to be considered as exceptions to the general 
rule: For a month in Jaw isa lunar month, unless other- 
wise expressed. 2Bik.Com. 141. In Franco v. Alvares, the 
Chancellor says “ It has been truly said in acts of Parliament 
the word months means lunar months, except in the case 6f 
Tempus Semestre with regard to lapse of livings, and the 
other case of the six months allowed in respect to prohibi- 
tions, both upon the same reason, because relative toand ac- 
cording to the computation of time in the ecclesiastical 
court. In the case of Lacon v. Hooper, Lord Kenyon says 
“T confess I wish that when the rule was first established, it 
had been decided that months should be understood to mean 
calendar and not Junar months ; but the contrary has been so 
long determined and so frequently, that it ought not again 
to be brought in question. In the instance of a quare impe- 
dit, the computation of time is by calendar months, but that 
depends on the words of an act of parliament, tempus se- 
mestre. But for all other purposes, and in all acts of parlia- 
ment where months are spoken of, without the word calendar, 
and nothing is added from which a clear inference can be 
drawn, that the legislature intended calendar months, it is un- 
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derstood to mean lunar months.” 6 T. Rep. 224. And of 
the same opinion were the whole court ; considering it a ques- 
tion too well settled to be doubted. 

Such, then, is the common law of England upon this sub- 
ject. ‘The colonists who first settled the State brought with 
them all the laws of the mother country, applicable to their 
new condition, and necessary for their good government. Such 
was the law regulating the division of time, and directing its 
mode of computation. After the separation of the govern- 
ments, the legislature of. Georgia in the year 1794, expressly 
adopted the common laws of England so far as they are not 
contrary to the Constitution, laws, and established form of 
government. That part of the common law under consider- 
ation is not within the exception. It perhaps might be well 
for the legislature to establish some uniform manner of calcu- 
lating time applicable to all purposes, adopting the lunar, or 
calendar month, as in their wisdom might seem best; but un- 
til that is done, things must remain as they are, for the courts 
have not the power to alter that which is established. Nei- 
ther in the judicial act of 1799, nor in the acts of 1826 and 
1829, amendatory thereof, under which this proceeding is 
had, is the calendar month mentioned, or any thing from 
which it may be clearly inferred that such was intended. The 
common law rule must therefore prevail, and the legislature 
be presumed to have intended lunar months. 

Let the rule absolute be entered. 

Brack for plaintiff, and Re for defendant. 
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IN RICHMOND SUPERIOR COURT, JULY, 1832. 


Henry Casvarn vs. Joserpn C. Eve, Georce M. Ruxe- 
LAND and Aneus Martin. 


Assumpsit. 


Tuts is a motion to amend, and the case is this. ‘The plain- 
tiff brought his action against these defendants jointly, accord- 
ing to the provision of the act of 1826, ‘to define the liabili- 
ty of indorsers of promissory notes, and other instruments, 
and to place them upon the same footing with securities” 
averring the two first partners, trading under the name of Jo- 
seph C. Eve & Co., to be the makers and the last to be 
indorser of a certain note, to recover the amount of which, 
suit was brought. It turned out upon proof that Eve was no 


way liable, and that the note was in fact the individual note 
of Ringland, made by him on his own account, though using 
the name of Joseph C. Eve & Co. without any authority, and 
that this was known to the plaintiff at the time the note was 
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made ; that it was made for plaintiff's benefit, the transaction 
being between him and Ringland, and the name of Martin 
indorsed as security. ‘The contract averred in the declaration, 
and that proven, being thus entirely variant, the plaintiff sought 
to avoid the difficulty by entering a nolle prosequi as to Eve ; 
which he moved to do, with leave to proceed against the 
others. This was refused by the court upon the rule laid 
down in 1 Chitty on Pleading, p. 34. Sce also 7 T. R. 352. 
J East, 52. Bul. N. P. 129. 1H. Bla. 37. 1 Phil. Ev. 
168, and cases there cited. He then submitted to a verdict 
against himself, appealed and now moves to amend _ his de- 
claration by striking out the name of Ringland and setting 
forth the contract truly. 

Our courts have gone great lengths in allowing amendments 
both as to substance and to form, for the attainment of justice 
and avoiding expense, and vexatious delay ; but never so far, 
it is believed, as to allow an amendment. which not only 
changes the cause of action, but also the parties. Sucha 
proceeding would find no sanction in the common law, nor 
in the English statute of Jeofails ; and if warranted at all, it 
must be under the acts of our own legislature. 

The amendments allowed by the judicial act of 1799, are 
only as to matters of form, “and no petition, answer, re- 
turn, process, judgment or other proceeding in any civil cause 
shall be abated, arrested, quashed or reversed, for any defect 
in matter of form, or for any clerical mistake or omission not 
affecting the real merits of the cause, &c.” Theact of 1818, 
to explain and enforce that of 1799, gives greater power to 
the courts of so moulding the proceedings as to attain the jus- 
tice of every cause. ‘The first section provides “ that in eve- 
ry case where there is a good and legal cause of action, eve- 
ry other objection shall be on motion amended without delay 
or additional costs.” And in the second section that “no 
nonsuit shall be awarded when the cause of action is substan- 
tially set forth in the declaration, for any formal variance be- 
tween the allegation and the proof.” But neither of these 
provisions authorizes a change of parties by way of amend- 
ment. he first requires 1 good and legal cause of action to 
be plainly and distinctly set forth, and allows every other ob- 
jection to be amended on motion. A cause of action to be 
good and legal must be such upon which the court (proper 
proof being made) may render its judgment. If no such 
cause be sct forth in the declaration, the court finds here no 
authority for allowing an amendment to introduce one; 
much less an amendment which shall introduce a different 
cause of action between different parties in substitution for a 
cause of action which cannot be sustained by proof. 

The second section cannot affect this question, as it relates 
only to formal variances between the allegation and the proof, 
and the variance here is substantial. Unless, therefore, the 
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xicamoxn, court would undertake to form a new law on this subject, 
’ 29 . . . . . . 
July, 1832. Which is not within its province, the amendment cannot be 
Casnanp re . ; ; 

: The motion is denied. 


v. 
Eve and A. J. Miter, for plaintiff. 


Otrhers. , 
R. R. Resp, for Eve. 
Cummina and Crawrorp and I. P. Kina, for Martin. 
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IN CHATHAM SUPERIOR COURT, JuLY, 1831. 
S. J. Bomeacx vs. J. V. Bevan. 


igh en eee, _ ‘Tuts case presents itself upon the following statement of 
tons in favor 0 . . . . 
jidements, facts. An action was commenced by the plaintiff against the 
morigages and defendant as the aduinistrator de bonis non of William Craig 
tained in the act deceased, returned to the July ‘Term, 1827, of the Inferior 
of 1792, pre- Court of Chatham county. Sundry creditors of William 
scribing the prie 7, oer Be : y rT ‘ 
ority to be ob- Craig bad commenced suits against John McNish the execu- 
served by exec tor of Craig ; upon whose death and the grant of administra- 
utors and admi- *, m9 Ss ; 
nistrators in the tion de bonis non to Bevan, they sued out set. ;fas. against 
payment ofdebis Bayan, and obtained judgments at an earlier period than 
due by the es- ? ae eae Sa =. . 
tates of their the present plaintiff. ‘he debts were of equal degree, being 


testators or in- Pe ies : r . . ~ 
tates, apply only all promissory notes, and were all specially pleaded in each 
to such execu- action respectively. ‘Che debt due to Bomgaux was pleaded 


ti Ss do- . . Rs = 
home and wort, aS an Outstanding unsatisfied debt in equal degree in the sci. 


pees = existe fas. and the notes upon which they were brought were plead- 
t e- ’ ‘ ’ : 7 : 
lime of the tes. ed to Bomgaux’s action. The jury rendered the following 


tator orintestate verdict, “ We find for the plaintiff, &c. payable out of such 
and had createc . ’ J : 
a lien upontheir aSSets as now are, or shall hereafter come to the defendant's 
estates. hands to be administered, ratably with debts of equal degree 

If there be in the plea of the defendant pleaded.’’ ‘The administrator 


bond-debts, and subsequently refused to Iet in the present plaintiff for his pro- 
sued upon a portion of the assets admitted by the plea to be in the defend- 


simile contract ant’s hands, but distributed the funds among the judgments 
neither pay it, recovered in the sci. fa. cases. The present action is brought 


caer eto charge the administrator with a devastavit. A verdict 
cover in his ac- Was taken subject to the opinion of the court. 


rigger tte Tn deciding’ this question the attention of the court is ne- 
not assets be- cessarily directed to the Sth section of the provincial act of 
ce Ral ee Georgia, passed in 1764, which directs “That no adminis- 
on bonds, he tration of intestate estates shall be granted to a principal cre- 


ist satisfy so 4: . 5s 
Imuch out of hic Gitor or creditors, but upon special trust and confidence for 


“nips he all and singular the creditors ; and that all debts of an equal 
suffered. to’ be Bature shall be paid in average and proportion as far as the 
recovered from assets will extend, and that no preference shall be given among 
of an action creditors in equal degree ;”’ and also to the 10th section of 
brought, he is to the act of the legislature of Georgia, passed in 1792, which 


lead and 


se . . 
forth these debts p:escribes the order to be observed by executors and admin- 
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istrators, with reference to priority in the payment of debts of 


their testator or intestate—and which also declares that no 
preference shall be given among creditors in equal degree 
except in cases of judgments, mortgages that have been re- 
corded, from the time of recording, and executions lodged in 


¢ 


the sheriff’s office, the oldest of which shall be first paid. 


In order to a right understanding and just construction of 


these acts it seems to the court necessary to consider what 
the law was anterior to their enactment. By the law of Eng- 


land, which obtained here, a rule of Icgal priority was pre- 


scribed for the payment of the debts of a deceased person, 
which the executor or administrator was bound at his peril to 
observe, and by which he was inhibited from paying a debt 
of inferior classification in prefercnce to one of higher dignity 
in the prescribed order. But it was permitted him among 
debts of equal degree to give a preference by paying one 
creditor to the entire exclusion of another of whose debt he 
had not been notified by the commencement of a suit. And 
even after an action commenced, he might give a preference 
by confessing judgment upon a suit subsequently brought. 
Apart from this voluntary agency on the part of the legal 
representative in contributing toa preference among creditors 
in equal degree, it was competent to the creditor himself to 
obtain this preference by the exercise of superior vigilance in 
resorting to legal or equitable process. ‘The creditor who first 
commenced his action and obtained his judgment at law (and 
a decree in equity was available to the same end) secured a 
preference. In the order established by law, exclusive of the 
rights of the crown, debts of record, among which judgments 
ranked the highest, were entitled to priority, and the executor 
or administrator was bound at his peril to take notice of them 
—if he paid debts of an inferior character, he was guilty of 
a devastavit. As the judgment however created no lien up- 
on the personal property of the testator or intestate, as among 
judgments, the first execution issued obtained a preference. 
To protect himself against a devastavit, it is necessary that 
the executor or administrator specially plead such judgments 
as may have been obtained against his testator or intestate in 
his life-time—and if he be sued upon a simple contract debt, 
he must plead outstanding unsatisfied debts by specialty, the 
omission to do which will deprive him of the right to plead a 
judgment so obtained upon simple contract to an action after- 
brought upon the specialty ; because the omission to plead 
the specialty debt to the action on simple contract, is an 
admission of assets as to the simple contract debt. It has 
already been remarked, that a decree in equity was as 
effectual to the securing a preference among creditors in equal 
degree as a judgment at law; for although the executor could 
not plead such a decree to an action brought, yet after a de- 
cree to account, a creditor proceeding at law would be en- 
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by he shall bar 
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joined from going on to judgment, upon mere motion, with- 
out filing a new bill, and after a final decree he would be en- 
titled to come in for his proportion of the assets. In mar- 
shalling which a court of equity follows the rule of law; if 
there are judgment creditors existing against the testator in 
his life-time, their priority is preserved, and the remaining assets 
distributed in a course of administration. ‘The court is aware 
that it has been said that a Court of Equity in England will 
distribute the assets ratably among all the creditors without 
regard to the order of dignity prescribed by law. This is the 
opinion of Sir James Mansfield, | Campb. Rep. and after 
a review of the English cases acquiesced in by a distinguished 
Chancellor in America, 4 Jolin. Ch. Rep. 

Be this as it may, it remains to be determined whether a 
Court of Equity in Georgia can so far disregard the positive 
injunctions of a statute as to prescribe an order at variance 
with its provisions. ‘Thus we perceive that under the English 
law which was of force in Georgia, previously to the acts 
referred to, the debts of a deceased person were paid in the 
order of priority as they stood at the death of the decedent, 
not liable to be varied either by any voluntary act of the 
executor or vigilance of the creditor, except in cases of debts 
of equal degree. Let us now inquire what are the changes 
introduced by the enactments referred to. 

The great and important change, which it is necessary to 
notice for the purpose of this decision is, that the executor or 
administrator can no longer give a preference among creditors 
in equal degree either by voluntary payment, or confession of 
judgment—and although it may be conceded that the pre- 
ference spoken of is a voluntary and not a compulsory prefer- 
ence through the medium of the courts, yet is believed, it 
will be found of important consequence in the law of admin- 
istration. Based upon the order prescribed by the English 
law, the act of 1764 commits the administration to a creditor 
in trust for all the creditors—declares that debts in equal 
degree shall be paid in average and proportion, and that 
no preference shall be given among creditors in equal degree. 
The act of 1792 prescribes a new order for the payment of 
debts, and directs that no preference shall be given among 
creditors in equal degree, where there is a deficiency in assets, 
except in cases of judgments, mortgages, &c. ‘These acts 
are to be considered as directory to executors and adminis- 
trators, as furnishing a rule for their conduct from which they 
may not depart but at their peril. The spirit which animates 
them, is the spirit of equity and justice. They seek to intro- 
duce equality among creditors in equal degree ; to destroy a 
principle of arbitrary preference which before their enactment 
had obtained. Why then the exception in favor of judg- 
ments, mortgages and executions? Is it ascribable to the 
favor which the law allows to superior vigilance? The race 
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of diligence, if permitted here, would overturn and destroy 
that very principle of equality which the legislature intended 
to introduce, and which is so accordant with equity in the 
distribution of an insufficient fund. ‘The various creditors 
whose debts were within the jurisdiction of the ordinary 
magistrates’ courts, would first obtain their judgments in 
defiance of equal vigilance on the part of a creditor whose 
demand was of greater magnitude. It is known now to be 
a common practice, to split up large debts into many separate 
small notes which are thus taken for the express purpose of 
bringing them within the jurisdiction of these courts to secure 
the greater dispatch and facility in collecting them. Next 
would follow, in the course, the creditors who were enabled 
to bring their suits within the jurisdiction of t#e corporation or 
city courts. And lastly those would attain the goal, who 
being constrained to come into the higher and more tedious 
courts had used the same vigilance, but with less propitious 
result than their more fortunate competitors. In the mean 
time the assets are constantly diminishing, and the estate 
deteriorating by being subjected to an overwhelming bill of 
costs. But this is not the extent of the inequality in this 
race of diligence. It is competent for an executor or admin- 
istrator to appeal from the verdict of a petit jury without 
security, and in some instances it would become his duty to 
exercise this right. ‘The consequence to the creditor is inevi- 
table, he is postponed whilst others, who started even with 
him succeed over him. And since the executor may exercise 
this right, he may exercise it arbitrarily, and thus give that 
preference through the medium of the proceedings of the 
courts, which he is not permitted to do without. 

The true cause for the exception, it is believed, will be 
found in the consideration, that the judgments, mortgages 
and executions excepted, existed against the testator or intes- 
tate in his life time, and had created a lien upon the estate. 
There is here a vested right which it would be inequitable to 
divest. The principle of equality could not be made to reach 
such acase. Itis a general rule that a party will not be 
divested of a prior lien, unless there has been fraud or decep- 
tion in the transaction. The judgments spoken of in the 
English law, as constituting a distinct class of debts in the 
order of payment, are understood to be judgments existing 
against the decedent. In Shep. Touch. 477. it is said after 
the king is served, the debts due by record, by any judgment 
had against the deceased in any judicial proceeding in any 
court of record, next, debts due by statutes or recognizances 
entered into by the deceased. 3. Debts due by obligation, 
&c. Inthe order prescribed by the 10th sec. of the act of 
1792, it says after debts due to the public, next judgments, 
mortgages and executions, the oldest first—using the same 
language employed in the exception, and evidently referring 
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the excepted case to those judgments, mortgages and execu- 
tions specified as a distinct class of debts. Will it jbe argued 
that under the act of (799 the judgment creditor “has a lien 

upon all the property of his debtor from the date of his judg- 
ment, and that his lien is as effectual whether the judgment 
be obtained against the executor or the testator-in his life 
time ?—Let us examine this question. In England the judg- 
ment creditor who issued execution and lodged it with the 
sheriff, secured a lien upon the property of his debtor equally 
as efficient as that given here from the date of the judgment. 

Now will it be contended that by virtue of this lien he could 
take precedence of specialty creditors? If there be bond debts, 
and the executor be sued upona simple contract debt, he may 
neither pay it, nor sutier the plaintiif to recover in his action ; 
for if he do. and he have not assets besides to satisfy the 
debts due upon bonds, he must satisfy so much out of his 
own estate as he has so paid or suffered to be recovered from 
him ; for in case of an action brought—he is to pied and to 
set forth these debts upon specialties, and to say that he hath 
no more than what is sufficient to satisfy them, &c. and there- 
by he shall bar the plaintiif in his action. ‘Touchstone, 478. 
If after paying debts of superior degree in the plea pleaded, 
there be a balance, the jury must find the precise amount, or 
the court cannot enter up judgment, the jndginent must be 
entered up for the pre cis¢ amount found in the defendant’s 
hands. It is truc the judgment creditor in the action against 
the executor, may obtain an advantage over a spec ialty cre- 
ditor, by the omission of the executor to plead, and hence the 
strictness of the rule by which the executor is bound down to 
plead in the case of debts of inferior and superior grade. 
What is the effect of a judgment then obtained subject tu 
such a plea? Surely the debts of supericr dignity thus 
pleaded retain their priority notwithstanding the judgment. 
The statutes which prescribe the order for the payment of 
debts inobligatory upon the courts—they are bound to give 
effect to them, hence it is that when the executor pleads a 
debt of superior dignity it becomes a bar to the action. Bot 
by the statute of Georgia, no preference shall be given among 
debts in equal degree. Are not the courts as much bound 
to give effect to this provision of the statute? Unquestiona- 
bly they are—and if the executor shows by his plea that there 
are debts of equal degree unsatisfied, the verdict and judg- 
ment will direct, as in this case.,a ratable distribution. From 
the death of the testator, these notes were all of equal dignity, 
and were by law to be paid part passu. ‘The court bas no 
power to vary the order. ‘ihe effect of a judgment thus 
obtained would on!y be to ascertain the amount of the debt 
if upon open account, to bring forward the property to a sale, 

to push the other dcbts in equal degree and claim the propor- 
tion to which it is entitled. If the reverse of this were true, 
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it would follow, that a judgment obtained upon simple con- 
tract would, by virtue of the lien created, ride over and _post- 
pone a debt by specialty; and if this were true, it would 
draw after it, the right of the administrator or executor to 
retain his own debt in preference to all others, instead of 
limiting the right as it is understood to be, to a preference 
among debts in equal degree. We haveseen that in England 
a court of equity may marshal the assets among creditors in 
equal degree, and prevent the preference which the English 
law allows to him who commences the first action, or obtains 
the first judgment. By our act, an executor may do here 
what a court of equity does in Evgland. Nay, he is required 
to doit. And in the absence of pre-existing lens, if he 
suffers a preference to be gained contrary to the directions of 
the act, he renders himself liable to a devastavit. 

The court is aware that from the view taken of these acts 
it must follow, that the ancient and well established doctrine 
of retainer must undergo a change, that the executor or ad- 
ministrator, instead of retaining in exclusion of other credi- 
tors in equal degree, must ratably divide with them. This 
court is also aware that a different view of this subject has 
been taken by one of its predecessors, upon the weight of 
Whose opinion it might securely have rested, and from whom 
it cannot differ but with the most distrustful diffidence of its 
own judgment. It isa source of unfeigned gratification under 
such circumstances, to believe, that the conclusion to which 
the court has felt itself bound to come, however defective and 
imperfect the course of reflections by which it has been lead 
to it, is supported by the decisions of sister States upon anal- 
ogous statutes. The statute of Pennsylvania prescribes the 
mode in which the debts of decedents shall be paid, and af- 
ter enumerating the debts entitled to priority, it directs an 
average of the remaining assets among the creditors pro ra- 
ta. Upon this statute it has been determined in Pennsylva- 
nia, that a judgment obtained against the executor or admin- 
istrator of a deceased person gained no priority as to payment, 
and that the dignity of the debt when the party died, formed 
the sole characteristic feature of distinction. Wootering wv. 
Executors of Stewart, | Yeates, 483. That though the per- 
sonal representatives of a deceased person might by their bo- 
na fide acts conclusively define the extent of claim of the dif- 
ferent creditors, they could not vary the vested interest of 
such creditors, nor change the order of payment; for this 
would militate against the express provisions of the law. Nor 
can the jury by their verdict violate the provisions introduced 
for the benefit of the general creditors. Prevost v. Nichols, 
4 Yeates, 487. 

In the case of Scott, Administrator of Patterson v. Ram- 
say, C. J. Tilghman says, “‘ The order of payment was to be 
according to the nature of the debt at the time of the testa- 
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tor’s decease ; and consequently a simple contract creditor 
obtained no preference by obtaining judgment against the ex- 
ecutor.” 1 Binn. 221. In ex parte Meason the same judge 
says, “The right of retainer only placed the administrator in 
the same situation in which he would have been if the law 
had permitted him to bring an action. He could not retain 
against a creditor of superior nature, because if he had been 
allowed to bring an action he could not have recovered in 
prejudice of such creditor. Apply this principle to the act 
of assembly, if the administrator were permitted to bring suit 
against himself, could he recover his whole debt? He could 
not, because the act directs that the creditors shal! be paid 
prorata.” 5 Binn. 174. 

We find in the statutory provisions of South Carolina up- 
on this subject, literally and verbatim the same expressions as 
are contained in the two sections of the Georgia acts, to which 
we have referred. 

In the case of Lenoir v. Winn, in the decree of the Chan- 
cellor, it is affirmed that debts of the same degree, from the 
death of the intestate, are to be paid in the same order ; and 
that the administrator cannot retain the whole of his debt, 
but only in average and proportion with the other creditors. 
4 Dess. Eq. R. 65. In the case of Somers v. Tidmore, re- 
cently decided, it is stated that all the creditors stood in the 
same degree. ‘The plaintiff, supposing that a judgment re- 
covered would give hima preference, instituted his action 
against the administrator, and recovered the decree in which 
the present process is founded, subject to the plea of plene 
administravit preter. ‘Vhe court says “I do not think the 
plaintiff entitled to any preference, he stood on the same foot- 
ing with the other creditors at the death of the intestate. 
They were by law to be paid off in equal proportions, and 
the plaintiff cannot by obtaining a decree, and thereby sub- 
jecting the estate to unnecessary costs entitle himself toa 
preference over the rest of the creditors. The defendant is 
at perfect liberty to make an honest and fair distribution of 


the amount in hand among all the creditors of the deceased. 
1 M’Cord’s Rep. 270. 


In conclusion, the court is of opinion, that the plaintiff 


Bomgaux is entitled to his proportion of the assets admitted 
to have been in the hands of the defendant, that the admin- 
istrator by paying the other creditors to his exclusion has 
been guilty of a misapplication of the fund, and rendered him- 
self liable in the present action. 
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A. Svaucuter and C. Lasuzan vs. Cape, Tompkins. 


ST aad 


Motion in Arrest of Judgment. 


; Tue alleged error, made the ground of this motion, is, 
“That the plaintiffs have failed to give jurisdiction to the 
court in the pleadings, by averring that the defendant was at 
the time of action commenced, a citizen, and resident of the 

county of Richmond.” 

If this were a court of limited jurisdiction, and that juris- 

diction were dependent upon the residence of the defendant, 

there could be no question about sustaining the motion. But 
there can be little difficulty or hesitation in determining, that 
our Superior Courts are of general jurisdiction. ‘They have 


al jurisdiction over all civil cases ; (exclusive in such as respect 
titles to land, and concurrent with other courts in all other 
cases;) they have the general superintendency and control 
over all inferior judicatories, to restrain them if they exceed 
their jurisdiction, and to correct their errors. 

That provision in the Ist section of the 3d article of the 
Constitution which alone creates any difficulty on this sub- 
ject applies expressly to the Inferior Court. ‘There is no such 
provision in the grant of power to the Superior Court. Sup- 
pose, however, the terms “ which shall be tried in the county 
wherein the defendant resides” which apply to the Inferior, 
might, by the use of the word “concurrent” in the grant of 
power to each, be extended to the Superior Court, still they 
cannot produce the effect of changing the character of the 
court from one of general, to one of limited and special pow- 
ers. They should be considered as conferring a personal pri- 
vilege, (which in fact they do) rather than as limiting the ju- 
risdiction of the court: ‘They are directory of the place of 
trial, and not restrictive of the power of the court; and this 
direction is for the benefit of defendants, it being the manifest 
intention of the framers of the Constitution to bring justice 
as near to every man’s door as possible. 

If this position be correct, the conclusion is easy. The 
rule of law being, that in courts of general jurisdiction, every 
thing is to be intended within their jurisdiction, unless the 
contrary is made specially to appear: the defendant should 
have plead his non-residence, and cannot take advantage of 
it by motion in arrest of judgment. 

The authority of cases arising in the Circuit Courts of the 
United States, has been invoked in favor of this motion. 
Those are courts of strictly limited jurisdiction, not only as 
to the character of the parties, but alsoas to the subject-mat- 
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ter of suit; and the principles of the cases cited, and of the 
present, differ as widely as the nature of the two courts, 
There the presumption is against the jurisdiction, which must 
be expressly shown to exist: Here the presumption is in fa- 
vor of the jurisdiction, which must as expressly be shown not 
to exist. 

But there is a provision in the organization of the Circuit 
Courts, very much in principle like that provision in the Con- 
stitution of Georgia, which gives rise to this motion. It is 
declared in the Lith section of the judiciary act of 1789, that 
“no civil suit shall be brought before either of said courts 
(District or Circuit) against an inhabitant of the United States, 
by any original process, in any other district than that where- 
of he is an inhabitant. or in which he shall be found at the 
time of serving the writ.” Here the words, which give the 
privilege of being sued alone in the district of which one is 
an inhabitant, are much stronger than those used in the Con- 
stitution of Georgia; and the construction which they have 
always received in the Supreme Court has been, “ that it was 
not necessary toaver, on the record, that the defendant was an 
inhabitant of the district, or found therein. ‘That it was suf- 
ficient if the court appeared to have jurisdiction by the citi- 
zenship or alienage of the parties. The exemption from ar- 
rest in a district in which the defendant was not an_ inhabi- 
tant, or in which he was not found at the time of serving the 
process, was the privilege of the defendant, which he might 
waive by voluntary appearance. ‘That if the process was re- 
turned by the marshal or served upon him within the district, 
it was sufficient ; and that where the defendant voluntarily 
appeared in the court below, without taking the exception, it 
was an admission of the service, and a waiver of any farther 
inquiry into the matter.” 8 Wheaton, 699. 

In the present case the sheriff of Richmond county returns 
that he arrested the defendant, and that he gave bail. The 
defendant appearcd at court and plead several pleas, all is- 
suable, among which was a plea of set-off, and a_ balance 
claimed in terms of our law. ‘I'he defendant thus actually as- 
sumed the offensive attitude, and endeavored both by proof 
and by argument to obtain the judgment of the court in his 
favor, for a considerable sum, though he failed. And surely 
if any conduct could amount to a waiver of privilege, the 
conduct of the defendant in this case does; and nothing 
short of a clear, manifest want of authority in the court to 
award judgment would warrant it in sustaining this motion. 

The motion is refused. 

R. H. and I. W. Wipe and Crawrorp and Cummine for 

plaintiffs. 

W. B. Tuomas and I. P. Kine for defendants. 
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OF THE STATE OF GEORGIA. 


IN RICHMOND SUPERIOR COURT, JULY, 1832. 


Awprew J. Minuex vs. Saucer Hair, and Georce W. 
Buriex, Executors of Joux Burton deceased. 


Assumpsit, on appeal from Court of Common Pleas an 
motion for New Trial. 
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RICHMOND, 
July, 1832. 
Mrucer 


v. 
Hace and An- 
other, Execu- 


d tors of Burtor. 


Tur defendants are sued for the amount of two notes, of _— Where a per- 


which the following are copics. “ Augusta, April 10th, 1828. 


« Twelve months after date, | promise to pay to A. J. Miller, 


« Esqr. or order, ninety dollars for value received. Danie 
“S. Roman.” “Due A. J. Miller thirty dollars borrowed 
“money. Tebruary 2ist, 1329. Daniel 8. Roman.” 

Upon an’averment that a copartnership had existed be- 
tween Roman and Burton, the testator. these defendants as his 
representatives are sued in a several action, according to the 
provisions of “an act pointing out the mode of collecting a 
certain description of debts therein mentioned ;” Prince’s 
Dig. 229, and the copartnership is denied by the defendants. 
At the trial Daniel S. Roman was offered as a witness to 
prove the copartnership and was rejected by the court as in- 
competent. ‘The plaintiff having no evidence to prove the 
copartnership, took a verdict against himself, and now moves 
for a new trial upon the ground of an alleged error in the re- 
jection of the witness. ‘he following release was executed 
by the plaintiff and tendercd to the witness. “ Andrew J. 
“Miller vs. Samuel Hale and George W. Butler, Executors 
“of John Burton. -Assumpsit. In the court of Common 
“Pleas for the city of Augusta, Georgia. I do hereby release 
“and discharge the said Daniel 3S. itoman, his heirs, execu- 
“tors and administrators from all and all manner of cause and 
“causes of action which | the said Andrew J. Miller against 
“the said Daniel S. Roman ever had, now have, or may here- 
“alter have against him individually (and not jointly with 
“Jobn Burton,) by reason of any matter, cause, or thing 
“arising cut of, or connected with or relating to the transac- 
“tions which are the cause of action whereupon the said suit 
“was commenced and is still prosecuted against the said de- 
‘fendants as executors of John Burton deceased. In testi- 
“mony whereof, [ have hercunto set my hand and seal, this 
“twenty-ninth day of March, A.D. 1831. A. G. Miller. 

(SEAL.)” 

There are two questions raised for the determination of the 
court. Ist. Was the witness competent without the release ? 
2d. [f incompetent, will the release restore his competency ? 

That he was incompetent without the release is very plain. 
Upon these notes Roman was certainly liable either as an in- 
dividual, or as a copartner with Burton, the testator. He 





son is manifest- 
ly interested in 
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nicnmoxy, Was therefore directly interested in the evidence he was called 

July, 1832. to give, to make the executors of Burton equally liable with 

= himself: For should the plaintiff fail, he, Roman, would be 
sJiTLLER . . 

¥. still responsible for the amount of the notes ; but should the 

Have and A> plaintiff succeed, then Roman would have a right to a con- 

tors of Burton. tribution from the defendants. Brown v. Brown, 4 Taunt. 

752. 

Let us then see what effect the release has produced upon 
his interest. A very slight examination will show that it has 
produced no effect whatever; and that the exception in it, of 
Roman’s joint liability with Burton, the testator, has to all legal 
intents, left Roman just as he was before the release was ex- 
ecuted. If the copartnership ever existed, as it is averred in 
the declaration, and as the witness is ready to prove, then 
Roman is responsible, as survivor, for the whole debt, not- 
withstanding the release, and has precisely the same in- 
terest in dividing the responsibility as if the release had 
never been executed ; for if the plaintitf succeed, Roman will 
have a right to contribution from the defendants ; but if the 
plaintiff fail, Roman will be still liable for the whole debt. A 
new trial is refused. 


+ @ BOw.- 
IN CHATHAM SUPERIOR COURT, JULY, 1832. 


Cuarves A. Harnven et al. complainants, and Eviza Miter 
administratrix of Morris Mituer, defendant. 


In Equity. 


On sale of ‘Tite bill alleges the existence of an agreement made and 


landed estate the . = . 
purchase-money eNtered into, between Henry Harden deceased, the intestate 
becomes a debt of the complainant Maxwell, and the father of the other com- 
on the personal le: id Sheets Miles doccasad wl se it : 
estate, and the Plainants, and Morris Miller deceased, whose representative 


equitable | lien the defendant is. By the terms of which Miller agreed to 
ough pX= “. : 
tended to only purchase from Harding, a tract of land to be paid for, by 


so much of the the assumption on the part of Miller of the payment of 
fs the personal @ judgment held by the Messrs. Bottons against Harden. 


— Paginas In pursuance of the agreement, Miller was put into possession 
The purchase- Of the land, and preferring the sheriff’s title, he had the land 


money is not an 1° ; 2 . ‘ eas 
aoe levied on and sold under the same judgment, and Miller bid it 


upon the landed Off at the price of %400—that this sum was paid to the 
Poe ope Messrs. Bottons, and that Miller died without having paid the 
sort to itincase balance of judgment. That the Bottons apprehending the 
ei insolvency of Miller’s estate, have forced the payment of the 
deficient: balance from Harden’s estate—that the complainants have a 
standing the ad- lien on the land for such balance, and pray that the defen- 


anne eee dant may be decreed to pay said balance, or the lien declared, 
Mino authority aNd the land be sold for that purpose. 
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To this bill a general demvrrer has been filed. In support cmarmas, 

of this demurrer, it is insisted that the bill does not allege J¥!¥: 18%. 

assets come to the hands of defendant, nor charge the insol- _-““V™~ 

vency of Miller’s estate; that for any thing apparent from eee 

the bill, the plaintiiis have ail the testimony necessary to ena- Administratrix. 

ble them to proceed at law—that their proper remedy is at fr requiring the 

law by action of assumpsit. pean te rt 
The general rule is that whenever a case is made in which ™ law and a re- 

a Court of Equity gives relief, the bill cannot be demurred to pes 

for want of equity; but where no suflicient ground is shown inary to his ap- 

for a Court of Equity to interfere, the defendant may demur ange pat 

for want of equity in the plaintiil’s case to support the juris- '? obtain an ac- 

diction of the court. pil 
The bill charges, that upon the death of Mr. Miller the de- anda decree of 

fendant, his widow assumed the administration of his estate ; oe Ae 

and has ever since been in the enjoyment and possession of Wise that, the 

said tract of land. ‘Uhere is no allegation of the insolvency andthe land 

of Miller’s estate, other than as connected with the motive of 8°4 

the Bottons in resorting to fiarden’s estate. But the idea, 

that before a vendor can come for a hen for unpaid purchase- 

money, he must show that the personal estate has been ex- 

hausted, cannot be supported to the extent for which the 

counsel contends. It is true the plainti{¥ cannot have a de- 

cree fora lien if there are personal assets to discharge the 

debt ; and this is on the principle laid down by Sugden on 

Vendors, that on sale of an estate, the purchase-money be- 

comes a debt on the personal estate, and the equitable lien 

ought to be extended to only so much of the purchased estate as 

the personal estate is insuflicient to pay. It is not an original 

charge on the estate, but only an equity to resort to it, in 

case the personal estate prove deficient. But notwithstand- 

ing the admission of these principles, there is no authority for 

requiring the vendor first to obtain judgment at law anda 

return on his execution as preliminary to his application 

here—the object for coming here is to obtain an account of 

the personal estate, and a decree for payment, if it may be 

so; otherwise, that the lien be declared and the land sold. 
This is in conformity with all the cases. In the case of 

Pollexfen v. Moore, the plaintiff brought his bill against the 

representatives of the real and personal estate of Moore and 

Kemp to be paid the remainder of the purchase-money. The 

Chancellor declared that the remainder of purchase-money 

ought in the first place to be paid out of the personal estate of 

Moore, and if that were insufficient, that it should come out 

of the purchased estate. 3 Atkyns, 273. In the case of 

Hughes and Kearney at the hearing, an account of the per- 

sonal estate of Kearney the purchaser was directed, and it 

being reported that he left no personal estate, it was decreed 

that the purchase-money was a charge upon, and to be raised 

out of the purchased land. 1 Sch. and Lef. 132. The 

16 
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court is referred to the case of Garson v. Green et al. 1 
John. Ch. Rep. 308. in which Chancellor Kent says “The 
failure of the personal estate is sufficiently shown in the first 
instance; and there is nothing to gainsay if, and I shall ac- 
cordingly decree a sale of the one third of the house, &c.” 
In that case the seller had taken a note and brought an action 
upon it against the purchaser’s administratrix, she plead- 
ed plene administravit and he took a judgment for assets in 
futuro. The amount of the case is, the facts which appear- 
ed rendered further inquiry into the personal estate unneces- 
sary, and authorized an absolute decree at once for the sale 
of the house. In the case of Mackay v. Green, the same 
chancellor says, the personal estate is the first and primary 
fund for the payment of debts, and the plaintiff ought to have 
resorted, at law, to that fund. But it will be remarked, that 
he had declared the notion of an equitable lien, under the 
facts of the case entirely without foundation ; and then the 
only question was, whether as a mere creditor seeking an 
account of assets, the plaintiff was properly before the court. 
He can only come here, says the Chancellor, for an account 
and discovery of assets, and on the ground of a trust in the 
executor or administrator to pay the debts. 

The bill is not intended for that purpose, but only to en- 
force a sale of the land by reason of the supposed lien. In 
determining the validity of this demurrer, the court is bound 
to consider the whole relief sought, and if any part is due, the 
demurrer must be overruled. In England the Courts of 
Chancery constantly assume jurisdiction in cases against ex- 
ecutors or administrators. It is not proposed to affirm such 
a jurisdiction here without any qualification; but when there 
is some special cause, some ground of relief to which he may 
be entitled and which this court alone is competent to give, 
he may come here in the first instance. Such is the situa- 
tion of this case, and the plaintiff’s right to equitable relief 
may very much depend upon the circumstances which will 
be disclosed by the evidence. A demurrer must be founded 
upon some certain and absolute proposition, some dry point 
of law, from which it appears that under no circumstances at 
the hearing could the plaintiff obtain a decree. 

It is therefore ordered that the demurrer in this case do 
stand overruled. 


























OF THE STATE OF GEORGIA 


IN CHATHAM SUPERIOR COURT, JULY, 1832, 
Wakeman and Wife vs. Witiiam Roacue. 
Dower. 


Uvon the application of the plaintiffs to have an assign- 
ment of dower under the act of 1824, the defendant plead in 
bar the statute of limitations, and on the trial of the issue 
thereupon made up, the jury returned a verdict for the plain- 
tiffs. This is a motion for a new trial, and the question the 
court is called on to decide is upon the validity and efficiency 
of the plea so offered in bar. 

The court, in the course of its investigation of this question, 
has found no case, in which the right to have an assignment 
of dower has been held to be embraced within the provisions 
of either of the English statutes of 32 Hen. 8. c. 2, or of 21 
Jas. 1. c. 16. On the contrary, the authorities lead to a 
different conclusion. In equity, upon a bill filed for an as- 
sigament of dower and an account of the arrears, it is declar- 
ed by numerous decisions, that there is no limitation either in 
equity or at law without some special ground, and the ac- 
count is uniformly carried back to the death of the husband 
without regard “to time, notwithstanding the general rule of a 
Court of Equity is, to adopt a period in analogy to the statute 
of limitations. Curtis v. Curtis, 2 Brown. C. C. 620. Mundy 
v. Mundy, 2 Ves. jr. 122. Oliver v. Richardson, 9 Ves. 222. 
and the note to Boyle v. Rowand, 3 Dess. Rep. 556. Park, 
in his treatise on Dower, says, that no statute of limitations 
has prescribed any period for the bringing of a writ of dower. 
Park on Dower, 311. Chancellor Kent says, dower is not 
within the ordinary statutes of limitations of England. 4 
Comm. 68. If the remedy, by which the right to an assign- 
ment of dower is attempted to be enforced, be considered as 
partaking of the nature of a real action as in the writ of right 
of dower, the statute of 32 Hen. 8. cannot apply to such 
remedy, because it does not extend to cases where the de- 
mandant does not count upon the seisin of himself or his 
ancestor. Ang. on Lim. 33. 

And for the same reason it would be inapplicable to any 
possessory real action brought for an assignment of dower. 
If the remedy be of the class of possessory actions it is not em- 
braced by the 21 Jas. 1. c. 16, because until assignment the 
doweress has no right of entry. A doweress is considered in 
regard to her title as being in possession of the lands assigned 
to her by her husband. Her estate is a continuation of her hus- 
band’s; and upon the assignment of her dower, in legal contem- 
plation, she is in from the death of her husband. She cannot 
be said, therefore, to declare upon the possession or scisin of 
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The statute 


ef limitations of 


1767, is no bar 
to an applica- 
tion for the as- 
signment of 
dower. 


The husband 
y alienation 
cannot divest 
the estate which 
the law casts 
upon his wife, 
nor can it be 
done by public 
sale under ex- 
ecution. 
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herself or ancestor. ‘Three things are necessary to complete a 
title toa dower, marriage, seisin and death of husband. Upon 
the concurrence of these requisites, the title 1s consummated, 
Did it confer a corresponding right of reducing it to posses- 
sion by entry, there could, it is apprehended, be no reason 
why the statute of James should not be a bar. But complete 
as the title is, it-confers no such right. ‘The title of the 
widow to be endowed is not of an undivided third of the 
entirety, but of a third part in severalty. Until that third 
part is ascertained and assigned by metes and bounds, she 
has no right of entry. Upon what would she enter? An 
undivided third? She is net a tenant in common, and there- 
fore this cannot be. Before the assignment of dower, her 
right rests merely in action ; and until that right is reduced to 
certainty, by the ascertainment of her third part in severalty, 
there is nothing upon which she can enter, or which she may 
reduce to possession. Upon this subject the authorities are 
conclusive. In all cases, says Littleton, where the certainty 
appeareth what lands or tenements the wife shall have for her 
dower, then she may enter after the death of her husband 
Without assignment. But when the certainty appeareth not, 
as to be endowed of the third part to have in severalty, it 
behoveth that dower be assigned unto her after her husband’s 
death, because it doth not appear before assignment what 
part of the land she shall have. Little. 43. Coke says, 
when the demand is uncertain, as in writs of dower at com- 
mon law, there, albeit the thing itself be certain, yet shall she 
not take it without assignment. Co. Lit. 37. b.; 37. a. 
Park says, although the title of dower is consummate on the 
death of the husband, the title of entry does not accrue until 
the ministerial act of assigning to her a third part in certainty 
has been performed by some other person. In the mean 
time, her situation is an anomalous case in the law of England. 
Itis probably the only existing case in which a title, though 
complete, and unopposed by any adverse right of possession, 
does not confer on the person in whom it is vested, the right 
of reducing it into possessiun by entry. Park on Dower, 324. 
That the widow cannot enter for her dower until it is assign- 
ed is aflirmed in the following American authorities: 7 John. 
Rep. 247; 17 John. 167; 20 John. 411; 4 Munf. 382; 5 
Munf. 346. All possessory actions are founded on the right 
of entry, and it is for this reason that the action of ejectment 
cannot be maintained for dower before assignment. Ad- 
ams on Ejectment, 69; Doe ex Dem. Nutt v. Nutt, 2 Com. 
p- 430. If the writ of dower unde nihil habet be of the 
class of possessory actions, the statute of James could not 
commence to run against it until the right of entry accrued. 

It is the right of entry which this statute bars—the princi- 
ple on which it operates is, that there must be a right of entry 
existing at the time of the bar which can be affected. Eo 
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nomine it embraces writs of formedon in descender, remainder 
and reverter, and then proceeds “ That no person that now 
hath any right or title of entry, shall thereunto enter, &c.” 
The statute of limitations of Connecticut, declares that no 
person shall at any time hereafter make entry into any lands 
or tenements, but within fifteen years next after his right or 
title shall first descend or accrue to the same. It is for the 
purpose of this question, substantially the same with the 
statute of James, and it has received the same construction, 
for it is held in that State, that the statute of limitations does 
not bar the claim of dower. Swift’s sys. 256. 

Several cases have been referred to from the English books, 
by counsel who argued this motion for the defendant, for the 
purpose of showing that this claim was embraced within the 
English statutes, Co. In. 216. Dyer, 224, and others, were all 
founded upon the statute of 4 Hen. 7, or statutes of non- 
claims—and it was also contended that there was an analogy 
between the present question and the case of a fine levied 
with proclamations. But no such analogy can exist; the 
two cases are entirely distinct and must be decided upon 
wholly different principles. The statute of non-claims de- 
clares that a fine levied with proclamations shall be a final 
end, and conclude all privies and strangers to the same. 
This statute is in affirmance of the common law, altering 
only the time within which the claims must be interposed. 
A fine so levied is matter of record—it is a judgment of the 
court. It not only transfers the right of the vendor, but also 
extinguishes the rights of all others who do not claim within 
the time prescribed. It operates not merely as a bar to the 
remedy, which is the characteristic of the ordinary statutes of 
limitations, but is per se an investment of a good, perfect and 
complete title, and therefore a law of the right as well as 
remedy of alleother persons. Cruise’s Dig. tit. ine. 2 Inst. 
713. 13 John. Rep. 428. 2 Gal. Cir. Ct. Repts. 318. 

So far as the case, which has been cited from 1 8S. C. Com. 
Rep. 112, was attempted to be supported by the English 
cases, Which were invoked to its aid, these cases being decid- 
ed upon the statute 4 Hen. 7. must fail to afford the desired 
assistance, unless the provisions of the statute of limitations 
of South Carolina wre analogous to those of the statute 4 
Hen. 7. and then it would afford no assistance in the inter- 
pretation of our statute. Considered as the judgment of the 
court, apart from the authority of the English cases, upon the 
words of the South Carolina statute, it is an authority direct- 
ly, so far as that statute is analogous to ours. 

We shall now proceed to the consideration of our own 
statute. It is almosta transcript of the 21 Jas. 1. c. 16. but 
with this addition, after specifying writs of formedon, &c. it says 
or any other writ, suit or action whatsoever. ‘These words 
would seem sufficiently comprehensive to embrace every re- 
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medy ; and unless the case of dower is excepted because of its 
own distinguishing peculiarities, it must be inc'uded. Every 
title, as it accrues, carries with it, and confers on him in whom 
it is vested a right to reduce the same to possession by entry. 
In this respect we have seen that the title of dower is pecu- 
liar and forms an exception. It is as Park observes, the only 
probable case in which a complete title does not confer the 
right to-reduce the same to possession by entry. Our stat- 
ute, like that of James, and unlike that of 4 Hen. 7. does not 
take away or destroy the right, it only bars the remedy. We 
have no droit or real actions. The only action known to us 
for trial of title to lands, is the action of ejectment. If, how- 
ever, the statute should be held to operate as a bar to the en- 
forcement of a mere right, unattended by a right of entry to 
be affected by it,—there is nevertheless an insuperable dif- 
ficulty in the court’s mind to the application of it in this case, 
We have seen there is a continuity of title from the husband 
to the wife ; that after assignment she is in by relation from 
the death of the husband ; the intermediate entry and seisin 
of the heir between the death of husband and assignment, is 
not adverse, and does not disturb the continuity of title. 
Coke says, the law adjudgeth no mesne seisin’ between the 
husband and wife. Co. Lit. 241.a. Seealso Park on Dow- 
er, 156, 340. ‘The assignment is considered as proceeding 
from and made by the husband, and this notwithstanding the 
estate is created by operation of law without regard to the 
will of the husband, and notwithstanding the intermediate 
possession by the heir. It is obvious from these principles, 
that the right of action to have an assignment of dower does 
not result from any adverse right of possession in the heir 
or fecffee, and as a consequence, says Park. 335, the mere 
possession of the heir or feoffee can never become a bar to 
the title of the wife. A possession under color or claim of 
title to be a good bar under the statute, must be founded up- 
on an adverse right of possession. It is consequently affirm- 
ed that an adverse possession will be negatived, when the 
parties claim under the same title, or when the possession of 
one party is consistent with the title of the other. Adams 
on Eject. 50. Contrary to the decisions of many of the oth- 
er States, it has been held (at least in the Eastern Circuit) 
that a mere naked possession, without color of title, would 
give the occupant a right to so much as he had actually en- 
closed—but when possession is taken under a claim of title, 
the nature of that possession will be fixed with reference to 
the title under which it is taken. 

The defendant in the present case is a purchaser. ‘The 
property appears to have been sold in 1822 as the property ol 
the husband at public sale. It was bid off by Wilcox, who 
in ten days thereafter conveyed it to Gribbon, the legal re- 
presentative of the husband. At the sale, at which Wilcox 
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purchased, it was in proof to the jury that a public notice was cnatmam, 
: - : r July, 1832, 
given of the claim of the widow. rhe property was mort- 

saged by Gribbon to the bank of Darien, who afterwards fore- ‘ence 
closed and sold, and Roache, the defendant, became the pur- Wife 
chaser, he being the legal representative of Gribbon the de-  ,.,”- 
ceased. These facts were all before the jury, and the court 

sees nothing in them to change the question in this case ; or, 

as furnishing any special ground to take the case without the 

operation of the general principle laid down—as the husband, 

by his alienation, could not divest the estate which the law 

cast upon his wife, so a public sale under execution would 

not. Considering the relation in which Gribbon stood to 

_Stanton’s estate, and the circumstances of his purchase, and 

the relation which Roache maintained to Gribbon’s estate, to- 

gether with the doctrine, that it is the duty of a purchaser to 

look with diligence and care to all these facts, upon the en- 

| quiry of which, he may be put by the title deeds under which 












he claims, or to which they necessarily direct his attention, 
the court sees no reason to be dissatisfied with the verdict of 
the jury. Another ground upon which the motion rested, 









' was, that additional proof could be produced to them that the 
auctioneer did not hear the notice given at the sale in 1822. 
Such evidence could not weigh against the positive testimony 


of the fact, nor does the court consider that notice, under the 
circumstances of this case, as important. Upon the whole, 

the court is of opinion that the motion for a new trial in this 
| case ought to be denied ; and it is ordered that the superse- 
deas heretofore granted be discharged. 
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A. M’Lettiaf§ and Wife, Complainants, and James Watuace, 
Administrator, and the Marine and Fire Insurance 
Banx, Defendants. 








In Equity. 






In this case it appears that M’Lellan now deceased made The equity 


and executed a mortgage in his life time upon lands and ne- the court affords 
= a person enti- 


groes to the defendant, the Marine and Fire Insurance Bank. tied to real es. 
"he Bank is attempting to foreclose its mortgage upon the “age —_ 
land, and the bill is filed by the complainants the heir of the cumbrances up- 
\ deceased mortgagor, residing in and being a citizen of the © it discharged 
United Stat I k sa age Rage as a debt out of 
Unite ates. It seeks to enjoin the defendant, the Bank, the personal es- 
irom proceeding in the foreclosure of its mortgage upon the 24, e°s no 
land, on the ground, that the personal estate is the primary between the heir 
‘und for the payment of debts; and that complainants are 0 devisee of the 
entitled to have the real estate exonerated from the incum- residuary lega- 
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al 


cuat#an, brance of the mortgage. There are alien heirs whose incapa- 
, ey . . . beng . . 

July, 1832. city to inherit real estate (but who have an interest in: the 

~~" personal) renders the enforcement of this principle important 


M’Levian and ; 2 ° : 
Another to the complainants. It will be perceived, from this state- 


ma) ment, that this case depends upon the equity which the heir 
WaALLAce and : ‘ . : 
Others. | Or devisee has, to compel an application of the personal in 


tee: it cannot CXOneration of the real estate. ‘The order of marshalling as- 
interfere with sets for payment of debts, according to the rule in England, 
ie Apa onb is undoubtedly, to apply first, the general personal estate. 
specific or rene- The complainants’ counsel insists upon the same rule, and con- 
much less with tends that the various statutory enactments of Georgia, in rela- 
non oat of tion to the duties of executors and administrators, the directions 
= and restrictions in regard to the sale of particular parts or kinds 
colt 2 Pery hss of estate, the order of paying debts, &c., corroborate the rule, 
to his claim, a and point to the personal as the primary fund. On the other 
person holding hand it is said, that the uniform application of such a rule 
one only, has a here, would be productive of great mischief and inconve- 
> gle alg A nience from the difference in the value of lands between this 
resort_ to the Country and England, and the increased value of personal 
other if that ' property resulting from the slave population ; from the dif- 
the satisfaction ference in the rules by which land descends, its liability to be 
Ce bos Be sold absolutely for payment of debts, together with its fre- 
application ina quent inutility and unproductiveness as a means of immediate 
fuestion ofS" income. ‘The court does not find it necessary to the decision 
ae of the motion before it to express any opinion upon this 
Ral Gente labs point—it IS properly a question between those claiming an 
real estate by interest in the estate, and ought to be determined upon the 
but interested in Merits in a case in which such interests are represented. For 
Loar a the purpose of this motion, we will admit the general rule, as 
pasta tointine claimed for complainants, and as its consequence, the equity 
upon tho realon the part of the heir or devisee to have an incumbrance 
upon the real estate removed. ‘The important inquiry is, to 
what extent does that equity exist?) We apprehend it is 
confined as between the heir or devisee and the residuary 
legatee, or general personal estate. ‘The authorities do not 
sanction the extention of the principle to specific or pecunia- 
ry legatees, or to a case in which the rights and interests of 
creditors are concerned. 1 Mad. Ch. 624. 2 Fonbl. 293, 
note. 2 Vern. 477. 2 Ves. Jr. 65. In which last case Ld. 
Chancellor Rosslyn says, “The equity the court affords a per- 
son entilicd to real estate by devise, to have the iacumbrances 
upon it discharged as a debt out of the personal estate can 
go no farther than this; as between the heir or devisee of the 
estate and the residuary legatee ; it cannot interfere with the 
dispositions of other parts, as specific or general legacies, 

much less with the interest of creditors.” 
The complainants’ counsel, however, has mainly relied up- 
on the fact, that the bank holding a lien upon both the real 
and personal estate may be compelled to resort in the first in- 


stance to the personal, without detriment to itself. It isa 
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rule that if a party has two funds liable to his claim, a person 
holding an interest in one only, has a right to compel the 
former to resort to the other, if that is necessary for the satis~ 
faction of both. It is applied in favor of a junior creditor 
having a lien on one fund against a prior creditor having a 
lien on two. It is this rule which has given rise to the mar- 
shalling of assets. A simple contract creditor, who is likely 
to be defeated in his claim, by the application of the person- 
al estate, in discharge of specialty debts, may have the assets 
marshalled in his favor and be permitted to stand in the place 
of the specialty creditor. So legatees are entitled to have 
assets marshalled as against estates descended, and to stand 
in the place of mortgagees. It does not appear to the court 
upon any principle to be extracted from this rule, or from any 
precedent which the cases afford, that in a question of right 
between two different sets of heirs, the one excluded from 
the real estate because an alien, but interested in the person- 
al, the rule could be made to apply to a creditor pursuing his 
lien upon the real estate. ‘The rule as between creditors 
springs from a principle of equity, and is founded in natural 
justice. In such a case but for the interference of the court, 
the demand of the second creditor could not be satisfied. In 
the cases of substitution, the creditor is not restrained, but 
that principle is applied to give effect to the will of the tes- 
tator, without the application of which principle it would be 
defeated. In the present case, the administrator may file a 
bill to have the rights of the parties declared ; or the heir in- 
terested in the real estate may file his bill to bring forward the 
administrator to exonerate the estate, (as in the present in- 
stance) when, and perhaps it may be necessary to make the 
alien heirs parties, the rights of the different heirs may be de- 
clared, and the assets administered as they ought to have 
been, without interfering at all with the creditor. According 
to the English doctrine, the personal representative in every 
case is to pay the mortgage if there are assets, and it would 
consequently be a proper time to call upon him by making 
him a party in a bill to foreclose. Yet it has been decided 
that this need not be done. The mortgagee has nothing to 
do with the personal representative ; who must be brought 
forward by the heir to exonerate the estate. Bradshaw v. 
Ontram, 13 Ves. 235. Dunscombe v. Hernsley, 3 P. Wms. 
334, note. ; 
It is therefore adjudged that the motion for injunction 
must be denied, and the rule discharged. 
17 
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was! 
Banx of Gror- ; Ei 
esa The Bank of the Srare of Georeta vs. The Mayor and 


GIA 

v. AvpERMEN of the Crry of Savannau. 
The Mayor 
and ALDERMEN 
of SAVANNAH. Certiorari. 


No special = "T'wx object of the present proceeding is to test the validi- 

anks in ther ty of an ordinance of the Corporation of Savannah, laying a 
corporate capa tax upon Bank Stock, passed 21st Feb. 1532. 

iven to the ‘The ordinance directs, that there shall be annually levied 

Mayor and 4' and paid into the city treasury a tax of thirty-one and a quar- 

vannah by the ter cents on every one hundred dollars of bank stock, operated 

at aa upon or employed within the city of Savannah. For the 

can be implied assessment and collection of the same, it is made the duty of 

— et the president and directors of each and every bank located 

conferred by in the city and incorporated by the legislature, and in whose 

ee charter there is no special exemption from city taxation, to 

Pi rng en | cause its cashier to transmit to the treasurer of the city, on 

in the hands of OF before a specified day in cach year, a return sworn to by 

a age him, in which shall be stated the amount of capital stock 

for it is personal aCtually paid in, and the amount of value of capital stock 

property anda" in each and every bank used, operated or employed, in 

the act above Savannah on a specified day, preceding such return. It 

referred to. points out the time when the tax is to be paid, and on the 

The general neglect or refusal to make the return, or pay the tax, the 

Ponferred on City treasurer is required to issue an execution against the 

towns and cities president and directors of each bank so neglecting or refus- 

Soe net cg ce ing, for an amount equal to thirty one and a quarter cents on 

to subject the every hundred dollars of the capital stock actually subscribed 

os se Sel to for each bank. It is objected against the validity of this 

be twice taxed: ordinance, that by no act of the legislature, incorporating 

press words of the city of Savannah has the special power of taxing the 

or ene banks, in their corporate character on account of their stock, 

ton. been conferred, and that such right cannot be implied from 

the general taxing powers bestowed upon the city, for several 

reasons, Which the court will pioceed to state and consider. 

The right in the city, to impose this tax in the shape in which 

it appears, if it exist at all, must be derived from the 7th sce. 

of the act of 1825. ‘The act of 1787, authorized a tax only 

upon lots of ground or buildings within the city. In respect 

of these, persons occupying or inhabiting them, were liable 

to be taxed. ‘The act of ic05, authorizes the city to raise 

and establish a regular watch, and for which special pur- 

pose, the power ts coulerred to impose assessments and levy 

an annual tax on all persous and property within the city 

liable to taxation, by the genera! tax laws. It cannot be pre- 

tended that the ordinance in question is sustained by either 

of these acts. It is not within the limitation of the thing to 
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be taxed, under the act of ’87, nor within that of the pur- 
pose and object of the tax under the act of 1805. The ordi- 
nance itself declares the tax to be for other and different pur- 
poses. By the 7th sec. of the act of 1825, it is enacted, 
“that the said mayor and aldermen are authorized to raise, 
by poll tax, upon all such persons as reside within the corpo- 
rate limits of Savannah, or by tax and assessment upon all 
real and personal estate within the corporate limits aforesaid, 
any such sum or sums, &c. necessary for the use and good 
government of said city, &c.” 
The objection urged is, that the bank stock is neither real 
or personal estate within the meaning of that term in the act 
of 1825. The term estate, technically understood, is the inter- 
est which a man has in his property—ordinarily it denotes 
property, is synonymous in meaning, and embraces whatever 
may be property, and strictly considered as property. The 
case of the Portland Bank v. Althorp decided by the Supreme 
Court of Massachusetts, has been cited in support of this ob- 
jection. ‘That case arose upon the words of the Constitution 
of Massachusetts authorizing the legislature to levy propor- 
tionate assessments, &c. upon estates lying, &c. It is 
affirmed by the court, that the taxes authorized must be pro- 
portional upon all; and consequently, that this provision 
would be violated by selecting for taxation any individual or 
company, or specific article to be assessed by themselves. 
The second clause of the same constitution, authorizes the 
legislature to impose and levy reasonable duties and excises 
upon any produce, goods, wares, and merchandize, and com- 
modities brought into, produced, &c. The court held that 
the tax on the bank is authorized, under the term commodity. 
They say there are other sources of emolument and _ profit 
not strictly called property, but which are rather to be con- 
sidered as the means of acquiring property, which may be 
taxed. Such are attornies, barristers at law, vendue masters, 
tavern keepers and retailers, brokers, factors and commission 
merchants, and in the same light that court seemed to con- 
sider a tax imposed upon a company of individuals incorpo- 
rated for banking purposes—that is as a tax for the privilege 
of banking. To us it appears that bank stock in the hands 
of the share holders, is to be considered as property, and as 
constituting a part of a man’s estate. It is an investment of 
asum of money from which an income is derived, and the 
evidence of the existence of, and proprietary interest in 
which, is the scrip in the hands of the holders. In the case 
of Ellis v. The Proprietors of the Essex Merrimack bridge, the 
question was, whether under the act of 1783 of Massachusetts, 
prescribing the powers and duties of guardians,a guardian could 
sell stock in a bridge corporation. The act speaks always of 
the real and personal estate of the ward—the word used 
throughout the act, is estate. The court, after affirming the 
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right of the guardian to sell the personal estate of his ward 
under this act, proceed to say, we do not see any reasonable 
ground of exception in favor of the species of property trans- 
ferred by the guardian in this case. If bank steck, insur- 
ance stock, stock in the public funds could be disposed of by 
guardians, shares in a bridge corporation might. And that 
all this kind of property was considered to be under the con- 
trol and at the disposal of the guardian under the general act, 
admits of no doubt. It is obvious, therefore, that Ch. J. 
Parker, by whom the opinion was delivered in the case of 
the Portland Bank, did consider, in this case, bank stock as 
the personal estate of the stockholder. In various other 
cases, bank stock is spoken of and treated as the private pro- 
perty of the stock-holder. Viewed in this light it is perfectly 
plain that the city has a right to tax all the stock held or 
owned in the city. It is atax on the person in respect of 
his property. But this is a tax imposed directly on the insti- 
tution, and not on the stockholders. It is important to 
inquire, whether this is to be considered, in the shape in 
which it is laid, as a tax upon property ; or, upon the fran- 
chise, the operations or business of the bank. The capital 
stock of the bank is a fund deposited for payment of its debts, 
upon the pledged faith and security of which, it discounts 
and circulates its notes. ‘To this purpose as specified in the 
charter, can it alone be applied by the corporation. In it the 
stockholders have an interest, individual and personal, and 
represented by their respective shares. The creditors of the 
bank, its bill holders, may acquire an equity in this form for 
payment of their debts superior to the stockholders, but the 
title of the stockholder subject to this equity, is a perfect one. 
Now, this tax must be considered either as a tax imposed 
upon the franchise, the privilege of banking, upon the opera- 
tions of the bank ; or, it is a tax upon property, upon this 
fund, or private property thus employed in the manner de- 
scribed in the business of banking. It has already been stated 
that the shares in the stock of the bank are Hiable to be 
taxed in the hands of the stockholders, they constitute a part 
of the personal estate of the holder, and are manifestly, there- 
fore, included under the general expressions in the 7th sec. 
of the act. It is a principle of common justice that the same 
property should not be twice burdened for the same tax; and 
consequently, in construing general powers bestowed on 
towns and cities to impose taxes, a construction ought not to 
be given which would subject the property of a corporation to 
be twice taxed. This principle was distinctly affirmed and 
acted on by the Supreme Court of Massachusetts, in the case 
of the Salem Tron Factory v. Inhabitants of Danvers, 10 Mass. 
Rep. 514, and again recognized in the case of the Amesbury 
Woollen and Cotton Manufacturing Company, in 17 Mass. 
Rep. 461. In the former case, the court say, we should not 
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adopt any construction of the law, which would subject the 
same property to be twice charged for the same tax, unless 
required by the express words of a statute, or by necessary 
implication. In applying this principle to the present case, 
we can adopt the language of the court in that. There is no 
such necessity existing here. ‘The stockholders are liable to 
be taxed for their shares—it is a part of their personal property 
or estate, and there is nothing in the law which necessarily 
renders the bank as a corporation, subject to the taxes for the 
money or stock, which constitutes those shares, and which is 
deposited simply as a security against the responsibilities which 
may be incurred in conducting its business. 

The ordinance in this case directs, upon a failure to make 
return by the bank, execution to issue for so much per cent. 
upon the entire capital subscribed for.—This ordinance is a 
transcript of the act of the legislature of 1817, imposing a 
tax on banks. There is a material difference between the 
effects of this provision in the act of the Legislature, where 
the State imposes a general tax which is laid and confined to 
the principal bank, and the ordinance of the city, by which 
the principal bank is taxed for the whole amount of its 
capital stock, when each of the branches may be subjected to 
taxation in the town or city where it may be located. It is 
not attempted to be supported asa penalty upon the bank 
for refusing to make the return, but it is said to be an alter- 
native from which the bank may relieve itself by making the 
return. It belongs, however, to the court to consider the 
effect of this branch of the ordinance, as it is attempted to be 
enforceed—and_ the necessary consequence of a tax imposed 
upon the entire capital in Savannah, is to subject so much of 
that capital as is used by the branches to be twice taxed. 

The bank, like an individual, is liable to be taxed for the 
real estate held in the corporate name, and is also liable to be 
taxed for shares of its own stock held and owned by the cor- 
poration. It does, in fact, pay a tax upon its real estate ly- 
ing within the city. The enforcement of the ordinance in 
its present shape is to tax the real estate as real estate, and 
also to tax it as a part of the capital stock of the bank. 
These objections are limited to so much of this ordinance as 
is attempted to be enforced, or to the course it prescribes up- 
on the failure of the bank to make return. But there is an- 
other consideration which may not be disregarded in inter- 
preting the general powers given to the city, and which is 
co-extensive with the entire ordinance. ‘The State is a stock- 
holder in this institution—she owns a large portion of the 
stock of this corporation. It is admitted that the State, by 
engaging in a trading company, does not confer on the eom- 
pany the attributes of sovereignty, but takes on herself so far 
as concerns the transactions of that company, the character of 
a private citizen. This is the principle laid down by the Su- 
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preme Court of the United States, in the case of the Planters’ 
Bank, cited in the argument in this. The connexion with 
the State does not exempt the company from liability to suit 
—her interest in the trust fund is equally pledged for the 
payment of debts. Still the interest of each stockholder is 
separate and distinct, although a common fund for certain 
purposes. The interest of each is capable of being transfer- 
red and sold—it may be levied on under execution as the 
property of the proprietor, and each holder, in respect of 
his interest is liable to the burden of taxation. 

The sovereign cannot be taxed—she cannot tax herself, 
nor permit a subordinate authority to tax her. The State, 
then, considered as a share holder, could not be taxed in re- 
spect of her interest or shares in this bank. But by laying 
the tax on the institution, or corporate stock in the hands of 
the corporation which constitute those shares, the city is en- 
abled indirectly to burden the property and diminish the 
profits of the State, which directly could not be done. 
Ought such a construction to be placed upon the general 
powers of the city as would produce such a result.? It can- 
not be supposed for a moment, that the State ever intended 
to confer upon a subordinate authority the right to tax its 
property and means ; and such a decision by this court would 
no doubt be followed by immediate legislation upon the sub- 
ject. 
- It is also contended, that such a construction as would sup- 
port the right claimed by the city, ought not to be given to 
the 7th section of the act of 1825, because the exercise of 
this right by the city, would enable it to destroy the bank. 
This point presents itself with stronger claims upon the con- 
sideration of the court, because of an adjudication heretofore 
made upon it in the State and which will be referred to. 

The State must be presumed to retain the power to main- 
tain and preserve an institution which she has authorized to 
exist. The incorporation of the bank and conferring upon it 
privileges, lays the State under an obligation to maintain and 
preserve that existence. The exercise of a right or power by 
a subordinate authority, which endangers such existence, 
ought tobe held repugnant to the laws of the State conferring 
the charter. In giving construction to an act of the legisla- 
ture, investing the corporation of Savannah with general 
powers to raise revenue for city purposes, it ought to be so 
construed as to avoid this repugnancy. In the case of 
M°Cullock, the following propositions are laid down by the 
Supreme Court of the United States. Ist. That a power to 
create, per a power to preserve. 2d. That a power to 
destroy, if wielded by a different hand, is hostile to, and in- 


compatible with, the powers to create and preserve. 3d. 
That when this repugnancy exists, the authority which is su- 
preme must centrol. In that case the question was betweeo 
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the General and State Governments, and the force of the ar- 
sument consisted in the inability of the national government 
to control the legislation of the State, if the right to tax the 
bank were once conceded. Let us see how the principles 
stated apply to the present case. 

May the power of taxing by the city endanger the exis- 
tence of the bank? The Corporation of the city of Savannah 
js a political corporation instituted for the purpose of city 
government. Over such corporations, the State possesses a 
controlling power ; she may restrain the legislation of the city, 
repeal its ordinances and interpose whenever the city should 
abuse the power of taxation. It is nevertheless true, if the 
right be conceded to the city, that it at present exists without 
limitation ; and that, if she may impose the present tax, she 
may impose a tax of 100 per cent. ‘ihe consequence would 
be immediate ruin to the institution. ‘The legislature might 
repeal the ordinance and prevent its future operation, but 
rights already accrued tothe city, would be vested. But this 
is an extreme case, and one which will probably never occur, 
The question for the court is, not what use will be made of 
this power by the city, but what may be made. It may be 
asked, is not this the necessary consequence of the taxing 
power? It is necessarily so, as far as it is exercised by the 
sovereign power. ‘The responsibility of the legislature to its 
constituents, forms the only protection against excessive tax- 
ation—and in the exercise of the taxing power by a subordi- 
nate authority, upon persons and property generally, the 
same protection may be realized. But where a specific thing 
is selected, or an institution of this sort, for taxation, and a 
special tax is imposed, the question assumes a different aspect. 
In the imposition of a general tax, the taxing power is re- 
sponsible to its constituents, and are moreover interested per- 


‘ sonally in the measure of the tax—because each member of 


the taxing power is liable to the practical operation of the tax 
upon himself. ‘To this responsibility and personal interest, 
their constituents look for protection from excessive taxation. 
It is not so when a specific tax is laid upon a single object, 
which in proportion to the magnitude of its tax diminishes the 
burden upon the community at large. Upon this subject we 
have the decision of the late Judge Dooly, a gentleman whose 
talents were highly appreciated on the bench. It was made 
in the county of Wilkes, in the year 1819, in the case of the 
Branch Bank v. the Town of Washington. It affirms the 
position, that the commissioners of the town of Washington 
have no right to impose a tax upon the Branch Bank in that 
town, as such right may, in its exercise, repeal the act incor- 
porating the bank of the State of Georgia. he certiorari in 
that case was consequently sustained, and the proceedings of 
the town set aside. We limit the opcration of this principle, 
and the argument predicated upon it to what we conceive to 
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preme Court of the United States, in the case of the Planters’ 
Bank, cited in the argument in this. The connexion with 
the State does not exempt the company from liability to suit 
—her interest in the trust fund is equally pledged for the 
payment of debts. Still the interest of each stockholder is 
separate and distinct, although a common fund for certain 
purposes. ‘The interest of each is capable of being transfer- 
red and sold—it may be Jevied on under execution as the 
property of the proprietor, and each holder, in respect of 
his interest is liable to the burden of taxation. 

The sovereign cannot be taxed—she cannot tax herself, 
nor permit a subordinate authority to tax her. ‘The State, 
then, considered as a share holder, could not be taxed in re- 
spect of her interest or shares in this bank. But by laying 
the tax on the institution, or corporate stock in the hands of 
the corporation which constitute those shares, the city is en- 
abled indirectly to burden the property and diminish the 
profits of the State, which directly could not be done. 
Ought such a construction to be placed upon the general 
powers of the city as would produce such a result.? It can- 
not be supposed for a moment, that the State ever intended 
to confer upon a subordinate authority the right to tax its 
property and means ; and such a decision by this court would 
no doubt be followed by immediate legislation upon the sub- 
ject. 
~ Tt is also contended, that such a construction as would sup- 
port the right claimed by the city, ought not to be given to 
the 7th section of the act of 1825, because the exercise of 
this right by the city, would enable it to destroy the bank. 
This point presents itself with stronger claims upon the con- 
sideration of the court, because of an adjudication heretofore 
made upon it in the State and which will be referred to. 

The State must be presumed to retain the power to main- 
tain and preserve an institution which she has authorized to 
exist. The incorporation of the bank and conferring upon it 
privileges, lays the State under an obligation to maintain and 
preserve that existence. The exercise of a right or power by 
a subordinate authority, which endangers such existence, 
ought to be held repugnant to the laws of the State conferring 
the charter. In giving construction to an act of the legisla- 
ture, investing the corporation of Savannah with general 
powers to raise revenue for city purposes, it ought to be so 
construed as to avoid this repugnancy. In the case of 
M’Cullock, the following propositions are laid down by the 
Supreme Court of the United States. Ist. That a power to 
create, — a power to preserve. 2d. That a power to 
destroy, if wielded by a different hand, is hostile to, and in- 
compatible with, the powers to create and preserve. 3d. 
That when this repugnancy exists, the authority which is su- 
preme must centrol. In that case the question was between 
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the General and State Governments, and_ the force of the ar- 
sument consisted in the inability of the national government 
to control the legislation of the State, if the right to tax the 
bank were once conceded. Let us see how the principles 
stated apply to the present case. 

May the power of taxing by the city eadanger the exis- 
tence of the bank?) The Corporation of the city of Savannah 
is a political corporation instituted for the purpose of city 
government. Over such corporations, the State possesses a 
controlling power ; she may restrain the legislation of the city, 
repeal its ordinances and interpose whenever the city should 
abuse the power of taxation. It is nevertheless true, if the 
right be conceded to the city, that it at present exists without 
limitation ; and that, if she may impose the present tax, she 
may impose a tax of 100 per cent. ‘ihe consequence would 
be immediate ruin to the institution. ‘The legislature might 
repeal the ordinance and prevent its future operation, but 
rights already accrued tothe city, would be vested. But this 
is an extreme case, and one which will probably never occur, 
The question for the court is, not what use will be made of 
this power by the city; but what may be made. It may be 
asked, is not this the necessary consequence of the taxing 
power? It is necessarily so, as far as it is exercised by the 
sovereign power. ‘The responsibility of the legislature to its 
constituents, forms the only protection against excessive tax- 
ation—and in the exercise of the taxing power by a subordi- 
nate authority, upon persons and property generally, the 
same protection may be realized. But where a specific thing 
is selected, or an institution of this sort, for taxation, and a 
special tax is imposed, the question assumes a different aspect. 
In the imposition of a general tax, the taxing power is re- 
sponsible to its constituents, and are moreover interested per- 


‘ sonally in the measure of the tax—because each member of 


the taxing power is liable to the practical operation of the tax 
upon himself. ‘To this responsibility and personal interest, 
their constituents look for protection from excessive taxation. 
It is not so when a specific tax is laid upon a single object, 
which in proportion to the magnitude of its tax diminishes the 
burden upon the community at large. Upon this subject we 
have the decision of the late Judge Dooly, a gentleman whose 
talents were highly appreciated on the bench. It was made 
in the county of Wilkes, in the ycar 1319, in the case of the 
Branch Bank v. the Town of Washington. It affirms the 
position, that the commissioners of the town of Washington 
have no right to impose a tax upon the Branch Bank in that 
town, as such right may, in its exercise, repeal the act incor- 
porating the bank of the State of Georgia. he certiorari in 
that case was consequently sustained, and the proccedings of 
the town set aside. We limit the operation of this principle, 
and the argument predicated upon it to what we conceive to 
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be its legitimate effect, viz.: That it would require a clear 
manifestation and expression of the legislative will, to con- 
cede the existence of a right capable of such consequences in 
its exercise. 

But can this be considered a tax on the stock or property ? 
It is as this court apprehends, a tax upon the privilege of the 
bank in using the money invested in its stock for banking 
purposes,—it is a tax upon the operations of the bank, upon 
the franchise. The reference had to the stock in the ordi- 
nance is as the mere means and measure by which the assess- 
ment shall be made. Tiow does it differ in principle from a 
tax requiring a stipulated sum to be paid annually by the 
bank? How shall that sum be assessed? The taxing power 
must resort to some measure, standard, or rule, and this is en- 
tirely arbitrary. It may be so much for every hundred or 
thousand dollars of the capital subscribed or paid in, or it may 
be a specified sum upon the entire capital. It is in either 
shape a tax upon the bank, and those are the different modes 
in which it may be estimated or assessed. A tax thus impos- 
ed, operates indirectly, it is true, upon the capital, it diminishes 
profits, and if sufficiently extended, may encroach upon the 
capital itself. It is still a tax upon the franchise. In the 
case of the Portland Bank, the State directed that every bank 
should pay to the Treasurer of the Commonwealth, a tax one 
half of one per cent on the amount of the original stock of 
said banks actually paid in. We have already seen the light 
in which this tax was viewed—it was clearly considered by 
the Supreme Court of Massachusetts, as a tax upon the privi- 
lege of the bank, upon its business. The act of the State of 
Maryland, upon which the case of M’Cullock arose, required 
the notes of the bank to be issued upon stamp-paper ; for 
which the bank should pay a certain sum, and from which it 
might relieve itself by the annual payment of a specified tax. | 
This is expressly declared by the Supreme Court of the Unit- 
ed States to be a tax on the operations of the bank. Now 
the question is not whether banking institutions or the  privi- 
lege or business of banking, are legitimate subjects of taxation ; 
nor whether the legislature (upon whom in this respect the 
Constitution of this State has imposed no limitation) may tax 
them, or transfer the power to do so to a subordinate author- 
ity ; but whether this power has in fact been conferred ? Not 
whether the bank claims exemption from any burden which 
the city ever had a right to impose, but whether such right ev- 
er existed. If the power be conceded in this case, then the 
city has the right to tax every species of business carried on 
by individuals, since there is nothing in the nature of an incor- 
poration, which would render it liable, when an_ individual 
carrying on the same business would be exempt. Subse- 
quently to the act of 1805, the city has imposed a tax on 
professions and various kinds of business, but all those ordi- 
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nances are passed for the specific purpose of maintaining a 
watch, under the powers derived by the act of 1805, and so 
expressly declared to be in all the ordinances. In 1817, all 
the taxes of the city were increased 25 per cent, for the pur- 
pose of the Dry Culture Contract. This increased tax, the 
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the citizens of Savannah, and has been silently acquiesced in. 
Neither of these, therefore, can furnish any assistance in in- 
terpreting the act of 1825. The regulation of taverns, and 
granting licenses—taxing and licensing vendue-masters,— 
taxing pedlers and persons vending goods, wares and mer- 
chandize in the city, are powers distinctly conferred by other 
sections of the act of 1825, and not claimed under the gen- 
eral powers granted in the seventh section; but this would 
not have been necessary, if the legislature had supposed these 
powers embraced in the 7th section. Several previous laws 
also gave the power to tax and license auctioneers. Every 
man’s private business, pursuit or calling, are things in which 
he has an interest, and many species of employments are le- 
gitimate subjects of taxation, and are taxed—still they are 
not, strictly speaking, property ; they are the means from 
which income is derived, property made,—but there is a clear 
distinction between the employment and the income or pro- 
fits. Franchises are incorporeal hereditaments. From the 
exercise of the business authorized, and the privileges confer- 
red, income is derived ; but the money produced is not to be 
confounded with the operations from which it is derived. ‘The 
present is not a tax upon the income, but upon the operations 
of the bank. It exists and is assessed without regard ‘to the 
income. Franchises, from the vested interest which the cor- 
porators take under the legislative grant, have been denomi- 
nated a species of legal estate. So from the nature of the in- 
terest which a man may have in his office or profession, it is con- 
sidered as his freehold. In the absence of an express grant, 
there is an implied permission of the government, to carry on 
any lawful business or employment, and whether by express 
grant or implied permission, the right, whilst permitted to be 
exercised, is the same, and derived from the same source. 
There is nothing in the nature of an express grant that would 
subject the grantee to burdens which individuals pursuing sim- 
ilar occupations, by implied permission, would be exempt from. 
We apprehend it cannot be pretended, that under a general 
power to tax real and personal estate, the city acquired a right 
to tax offices, professions, and employments of every descrip- 
tion, and it was not the legislative understanding, as is mani- 
fest from the special authority given in the same act to tax 
particular occupations. The distinction, the court thinks, is 
clear and sound between what may be properly and strictly 
considered property, and rights and interests which are only 
the sources of emolument and profits, and from which pro- 
18 
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perty may be derived. So far then as this tax may be view- 
ed in the light of a tax upon the franchise, the operations of 
the bank, and this is the true light in which the court thinks 
it ought to be considered, we are satisfied, that the city is un- 
authorized to impose it by any power conferred on it by the 
legislature in the act of 1825. 

An argument was advanced in this case jn favor of the city, 
drawn from the exemption contained in the charter of the 
Planters’ Bank, from city taxation. But confessedly, when 
that charter was granted, no gencral right existed in the city 
to tax the bank for general purposes. If any such power ex- 
isted, it was under the act of 1805, for a specific purpose, 
viz.: to raise and support a city watch—and admitting for 
the sake of the argument, what is not necessary to be decid- 
ed here, that such a power does exist under the act of 1805, 
the inference to be deduced from the exemption of the Plan- 
ters’ Bank, could only extend to the hability of the other 
banks, to the imposition of a tax under an existing power in the 
city. The liability or exemption of the bank, whose charter 
contained no such provisions, to taxation under a subsequent 
authority conferred upon the city, must depend upon the 
terms of that authority—the question being confined to the 
legislative intent and will, not extending to an inquiry into its 
powers. 

Believing that the mayor and aldermen of the city of Sa- 
vannah are not authorized by any act of the legislature to 
pass the ordinance in question, imposing this tax, it is ordered 
that,the certiorari be sustained, and the proceedings below be 
set aside. 
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Josepy and Lemur. Brewster vs. Joun Harpeman, THom- 
as N. Pounuain, and ‘Tuomas Wray. Executor of Puin- 
ip Wray, deceased. 


Assumpsit, and plea of Stutute ef Limitations(a). 


Tue facts in this case are admitted by the parties to be as 
follows. On the 14th day of October, in the year 1822, John 
Hardeman, the active partner of the firm of John Hardeman 
& Co. (which was composed of John Hardeman, Thomas N. 
Poullain, :nd Philip Wray,) addressed an order in the name 
of the firm, to the plaintiffs in New York, fora certain num- 

er of hats, which were forwarded pursuant to order. The 
plaintiffs. confiding in the solvency of the firm, were in no 


(a) This opinion was pronounced by Judge Lamar, in Jrne, 183], and received the 
concurrence of the Judges in Convention at their session in July, 1832. 
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account in the hands of their agents, Brewster & Pres- 
cott of Augusta, to whom John Hardeman afterwards in the 
name of the firm promised to pay the same between the first 
and fifteenth of November, in the year 1826. Plaintiffs al- 
Jowed themselves to be put off by this promise until April, 
1829, when they forwarded the account to an attorney for 
collection, with instructions to commence a suit; but before 
suit was brought, the account was withdrawn from his hands 
by the plaintiffs, for the purpose of instituting an action, as 
they supposed they might do, in the District Court at Savan- 
nah. Upon learning, however, that the case was not cogni- 
zable in that court, they, on the Leth of March, 1830, en- 
closed the account to a professional gentlemen at Lexington, 
who, in the April following, commenced a suit, but agreed to 
suspend the same upon J. Hardeman’s promising to see Poul- 
Jain, and the executor of Philip Wray, deceased, and confi- 
dently asserting that the account should be paid before the 
next term of the court. ‘I'he suit was suspended, but the 
money not having been paid, was renewed, and service effect- 
ed on the 14th day of September, 1830. Philip Wray died 
in the fall of 1827. »At the time of the dissolution of the firm, 
a full settlement was made by the other partners with John 
Hardeman-—the former not knowing of the existence of the 
debt in question, but, by way of caution, taking a bond in the 
sum of $15,000 from Hardeman, conditioned to pay out- 
standing debts, if there were any. It is also admitted that 
John Hardeman is now insolvent, but at the time of the-<dis- 
solution of the partnership, and for three years afterwards he 
was good for the money, and that if his former partners had 
been apprized of the existence of the debt, they during that 
time could have forced him to pay it. ‘The point in contro- 
versy between the parties, and which has been referred to me 
for my decision, is, whether the two defendants, ‘Thomas N. 
Poullain and Thomas Wray, exccutor of Philip Wray, de- 
ceased, can protect themselves from the payment of this debt 
by the plea of the statute of limitations? 

If it were necessary to rely exclusively upon the foregoing 
statement of facts, it would be impossible to give a definite 
solution to the question submitted ; for it does not appear in 
that statement, whether the promise of Hardeman to pay the 
debt between the first and the fifteenth of November, 1826, 
was made prior or subsequent to the dissolution of the part- 
nership. Neither the time of the dissolution, nor of the pro- 
mise, is disclosed. Among the papers, however, which ac- 
company the statement, and to which I presume it was in- 
tended that I should refer, I find that Hardeman’s promise to 
pay the account by the first or fifteenth of November, 1826, 
was contained in a letter signed in his individual name ad- 
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cotetnonre, dressed to Brewster & Prescott of Augusta (plaintiff’s agents,) 
October, 1830. ond dated the Sth October, 1826. And it seems that on 

“~~ the twenty-second of December, 1828, he again acknow- 

~— ledged the debt, and offered to give his individual note at 
oe thirty days, for the amount, including interest after four 
siideiiaihiad months from the date of the account. All embarrassment, 
eedent and au- however, which might have arisen from an imperfect state- 
thority” the ad- ment of the facts, is entirely obviated by the explicit and de- 
by one (partner finite language in which the questions submitted to my con- 
oo. sideration are propounded. ‘The gentlemen by whom the 
statute has in- case has been referred to me, say—< The legal questions 
terposed its bar, which we conceive to be involved, and which we propose for 
upon the other the determination of Judge Lamar, are these. first, Whe- 
partners so fa ther the admission made by John Hardeman, one of the part- 
a new pointfrom ners of the firm of John Hardeman, Thomas N. Poullain, and 


nog | po Philip Wray, after the dissolution of the partnership, con- 
mence running. cerning the joint contract with the plaintiffs, that took place 
ath. After dis- during the partnership, is competent evidence to take the 
solution, one debt out of the statute of limitations, and charge the other 
eae pupae partners? Secondly, Whether if the plaintiffs are entitled to 
acknowledg- recover at all, they are not entitled to interest after four 
ment, convert an ‘ 
open account in- Months, according to the contract ? 
to a liquidated ~The counsel for the plaintiffs in support of the affirmative 
emand soasto . ; : : 
charge his form- side of the first question, has cited a number of cases, which 
or partners with are certainly in point, and if consistent with established prin- 
ciples of law, and uncontrolled by counter decisions, would. of 
course be conclusive upon the subject. (Whitcomb v. Whit- 
ing, 2 Doug. 651. Wood v. Braddick, 1 Taunton, 104. 
Smith v. Ludlow, 6 John. 267. 15 John. 3. 4 Conn. 336. 
2 Pickering, 581. 3 Pick. 291. Starkie’s cases, 81. Peakes’ 
cases, 203. 2 Bing. 306.) It must be conceded, however, 
that the decision in the case of Whitcomb v. Whiting, 
upon the authority of which the subsequent cases mainly 
rest, has not been regarded with uniform approbation even in 
the Court of King’s Bench in which it was pronounced. In 
Brandram v. Wharton, 1 Barn. & All. 463, Lord Ellenbo- 
rough, although he seemed to yield a reluctant respect to its 
authority, expressed his decided conviction that the principle 
of the case should not be extended. In Atkyns v. Fredgold, 
2 Barn. & Cres. 23, the authority of Whitcomb v. Whiting 
was again impugned, but not expressly overruled.—Chief Jus- 
tice Abbot remarked that it was contrary to a former deci- 
sion in Ventris. Bailey, J. said, “it may be questionable 
whether it does not go beyond proper legal limits.” Holroyd, 
J. also spoke of it asa case of doubtful obligation, and the 
whole court concurred in the opinion that any extension of 
the principle would be improper. From these judicial dicta 
which were gradually undermining the authority of the case, 
its ultimate overthrow in the English Courts might have been 
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reasonably expected. Such however has not yet been the ocrermoare, 
result(b). In 1824 a case occurred in the Court of Common a 
Pleas ;—Peckam v. Raynal and others, 2 Bing. 306, in which oan 
an explicit recognition, or rejection of the doctrine became — 
unavoidable. Best, C. J. felt himself bound to sustain it, a i 
and applied it to the case then before the court. In 1827, the vane 
Supreme Court of Pennsylvania, after full argument, held, that 
the acknowledgment by one partner after the dissolution of 
the partnership will not revive a debt barred by the statute of 
limitations so as to make the former partners liable. And 
subsequently a sinilar decision was made by the Supreme 
Court of the United States in the case of Bell v. Morrison, 
1 Peters, 351. I am not aware that the point has ever been 
determined in this State. Probably this is the first case in 
which it has arisen. It may then be considered as a question 
open for discussion, and which should be settled upon prin- 
ciple, with a just regard for authority, but without a slavish 
reliance upon precedents which cease to be authoritative 
when they become contradictory. 
Bland v. Hazling, 2 Ventris, 151. is the first case upon this 
point which we find in the books. That was an action 
against four upon a joint promise, and the statute of limita- 
tions was pleaded. ‘The jury returned a special verdict that 
one did promise within six years, and that the others did not ; 
whereupon it was decided by the court, that judgment could 
not ®e had against the party who had made the promise. I 
have not had an opportunity of referring to the report of the 
case for the reasons assigned by the Judges for their decision ; 
but the simple statement of the case would seem to warrant 
the conclusion that they considered the separate promise of 
one insufficient to bind the rest, otherwise there could have been 
no difficulty in rendering a judgment against all. Douglass, 
in his report of Whitcomb.v. Whiting, says that the decision 
in the case of Bland v. Hazling “ may be explained upon the 
manner of the finding-—for as the plea was joint, and the ree 
plication must have alleged a joint undertaking, the verdict 
did not find what the plaintiff had bound himself to prove.” 
But in reply to this specious suggestion, I would ask—if the 
court had entertained the opinion that the promise of one was 
as effectual to take a case out of the statute as the promise of 
all, would they not have held that the finding of the jury that 
one had promised was cquivalent to finding that all had pro- 
mised, and that consequently the plaintiff might have a judg- 
ment against all? The fair presumption is that they would 
have so determined ; for the one proposition is but the obvious 
consequence of the other. The statement in the verdict that 


(6) But very important modifications of the law as to what shall be sufficient to take 
a case out of the s:atute have been made by act of parliament, 91h Geo. 4. c. 14. the 
provisions of which may be found in 14th English Common Law Rep. 315. and are well 
Worthy of the consideration of onr own legis ature 
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oaternorre, some Of the parties did not promise, could hardly have pre- 
October, 1830. sented an obstacle to such a decision, for under the view just 
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taken, the court might well have considered that part of the 
verdict to be controlled by the supposed legal effect of the 
finding that one had promised. [t would appear then to be 
a legitimate conclusion, that in the case of Bland v. Hazling, 
the Judges were of opinion that the separate promise of one 
joint debtor to pay the debt was not sufficient to take a barred 
debt out of the statute so as to charge the other parties. 
The case of Whitcomb v. Whiting, (2 Doug. 652) was the 
next in order of time. It was an action against one of the 
makers of a joint and several note; and Lord Mansfield, 
Willes, J. concurring, decided that payment of the interest 
on the note and a part of the principal by one of the other 
joint makers within six years took the debt out of the sta- 
tute as to all the makers, and was admissible in evidence 
in an action against any one of them. He said, “ payment 
by one is payment for all, the one acting virtually for all 
the rest; and in the same manner an admission by one is 
an admission by all, and the law raises the promise to pay 
when the debt is admitted to be due.” Willes, J. remarked, 
“the defendant has had the advantage of the partial payment, 
and therefore must be bound by it.” This decision of Lord 
Mansfield rests upon the assumption that in reference to a joint 
debt, a mutual agency exists among the joint debtors by vir- 
tue of which each may not only do acts in discharge of 
their joint liability, but may also prolong such liability, or re- 
new it when expired. ‘The proposition is doubtless correct 
in the case of partnership debts, during the continuance of 
the partnership, for such mutual agency necessarily results 
from the partnership relation, and had its origin in the com- 
pact of the partics. But after that relation has been severed 
and destroyed, the general agency which grew out of it must 
also expire. It is true that a qualified agency must of neces- 
sity remain in regard to the unsettled business of the former 
partnership. But the necessity which sustains, must also 
limit and control the continuing agency. The unsettled busi- 
ness of an expired firm is divisible into rights of the firm, and 
liabilities of the firm. The necessity then by which the 
qualified agency is supported, extends only to the security or 
enforcement of those rights on the one hand, and _ the extin- 
guishment of the liabilities on the other. In the accomplish- 
ment of these objects all the partners have a mutual interest, 
and in effecting either or both, one partner may be regarded 
as acting not only for himself, but as agent for the others. 
But beyond these objects the authority does not reach. It 
does not extend to the creation of a new obligation. The 
very object of dissolving a partnership is to divest each part- 
ner of the power to bind the rest by any future contract. No 
liability, or, in other words, no obligation that can be judicial- 
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ly enforced exists when a debt is barred by the statute of li- 
mitations. As to such‘’a debt, then, the sole ground on 
which an agency can be presunied is wholly removed. There 
js certainly some incongruity in the idea of an implied agen- 
cy, to extinguish a debt already extinguished by law. An 
implied authority, like an implied promise, is raised by opera- 
tion of law, and as such must relate to something which the 
law itself presumes to exist. But the law does not presume 
a debt barred by the statute to exist, and therefore cannot be 
said to raise an authority to pay it. After dissolution the 
continuing authority of the several partners in relation to 
the unsettled transactions of the firm is founded solely upon 
the presumption that such authority is necessary for their 
mutual benefit. But a power in each by his separate ac- 
knowledgment to burthen the whole with debts for which they 
had ceased to be liable, could in no event become advanta- 
geous to all, and therefore cannot be implied. Suppose a 
creditor, whose right of action had been barred by lapse of 
time, should demand payment of his debt from the assembled 
members of the former partnership. One of them acknow- 
ledges the debt, and -promises to pay it; the others (say 
four) at the same time deny all indebtedness, and absolutely 
refuse to make payment, would the debt be revived against 
all? According to the doctrine of Whitcomb v. Whiting it 
would, upon the ground that the acknowledgment was made 
by the partner not only for himself, but as agent of the others ; 
where in fact the idea of agency is wholly repelled by the 
contemporaneous declarations and conduct of those alleged 
tobe represented. But if after dissolution, one partner is to 
be considered as agent for the others, when he makes an ad- 
mission that takes a barred debt out of the statute, is he not 
also to be regarded as an agent for them, when instead of ac- 
knowledging the debt, he positively denies it? ‘The one pro- 
position seems to be quite as well founded as the other ; and 
if both be granted, then the case which I have just supposed, 
would present this singular state of things. The partner ad- 
mitting the debt to be due, would be confronted by four 
agents, authorized in his behalf to deny, and actually deny- 
ing that it was due; and the four partners denying the exis- 
tence of the debt would also be represented by an agent, au- 
thorized in their behalf to admit, and actually admitting the 
debt to be due. The impossibility of maintaining an effee- 
tive agency, both in the admission, and in the denial is suffi- 
ciently apparent; but plain, inartificial common sense, would 
obviate the whole difficulty by discarding the notion of a vir- 
tual agency both in the denial and in the admission. But 
perhaps it may be said that the case stated would be only 
an exception to the doctrine, and that the actual deniai of the 
other partners as supposed, would prevent them from being 
affected by the acknowledgment of one. Such a conces- 
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tion. It would be in effect to say, that the other part. 
ners, notwithstanding the acknowledgment of one, had a 
right to protect themselves by actual denial of the debt, 
The pleading of the statute, is itself such a denial. {{ 
it should be retorted that the denial must be cotemporane- 
ous with the ackowledgment, I would reply that there is 
no good reason for such a requisition. If the partners have a 
right to protect themselves from the effect of an admission by 
a former partner, made after the debt is barred, the means 
and opportunity of exercising that right must be conceded. 
To require that the denial should be simultaneous with the 
acknowledgment, would be to deprive the parties of the 
right in question. An opportunity for a simultaneous denial 
by them would probably never occur. They might not be 
apprized of the existence of the debt. The creditor might 
present it only to one without the knowledge of the others, 
and a suit might be the first notice to them, of the intention 
of the creditor to require payment. Even in the case of a pay- 
ment by one of several joint debtors upon a debt not barred 
by the statute, Mr. Justice Story seems to think that there 
is no necessity for adopting the idea of an agency for the rest. 
In delivering the opinion of the Supreme Court in the case 
of Bell v. Morrison, 1 Peters, 368. he said “It is true that a 
payment by one does enure for the benefit of the whole, but 
this arises not so much from any virtual agency for the 
whole, as by operation of law—for the payment extinguishes 
the debt. If such payment were made after a positive refusal 
or prohibition of the other joint debtors, it would still operate 
as an extinguishment of the debt, and the creditor could no 
longer sue them. In truth, he who pays a joint debt, pays it 
to discharge himself, and so far from binding the others con- 
clusively by this act, as virtually theirs also, he cannot recover 
over against them in contribution without such payment has 
been rightfully made.” The obligation of a joint debtor to 
pay the debt arises solely from his own original promise to do 
so. When the legal force of that promise has expired by 
lapse of time, it is no longer a joint debt in contemplation of 
Jaw. The parties are all released. It is true that it still 
remains a moral basis sufficient to sustain a new contract, but 
the same concurrence of will and assent which originally 
bound the joint debtors, is necessary to rebind them, and one 
has no more authority to bind the whole in the latter than he 
had in the first instance. Upon the whole I am inclined to 
think that the summary reasoning of Lord Mansfield in the 
case of Whitcomb v. Whiting, involves a petitio principii, 
and is altogether inconclusive in the case of a joint debt 
barred by the statute at the time of the acknowledgment. 
Lord Ellenborough considered the doctrine as fraught with 
much hardship. In the case of Brandram v. Wharton, | B. 
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& A. 463. he puts this strong case, ‘“‘ Suppose a person oaxernonrs, 
liable jointly with thirty or forty others to a debt, he may Oe 


have actually paid it; he may have had in his possession the 
document by which that payment was proved, but may have 
lost his receipt. ‘Then though this was une of the very cases 
which the statute was passed to protect, he aay still be bound, 
and his liabilities renewed by a random acknowledgment by 
some one of the thirty or forty others who may be careless of 
what mischief he is doing. and who may even not know of 
the payment which has been made.” That the case of 
Whitcomb v. Whiting has not been overruled in England, at 
least, so far as it involves the doctrine that an acknowledg- 
ment of one joint debtor, made after the statute has attach- 
ed, will revive the debt against all. is perhaps owing more to 
the profound deference which is paid to the high character 
of Lord Mansfield asa jurist, than from any thorough con- 
viction of the soundness of the doctrine itself. It seems to 
be the prerogative of a lofty mind not only to enlighten by 
its wisdom, but to enslave by its authority. In the case of 
Pecham v. Raynal, 2 Bingham, 306. Best, C. J. observed, 
“It has been supposed that this case (Whitcomb v. Whiting) 
is not law. However, I should be slow to decide that an 
thing which fell from Lord Mansfield is not law.” Accord- 
ingly in the case then before him which was nearly parallel 
to the case of Whitcomb v. Whiting, the Chief Justice of the 
Common Pleas recognized the authority of the lattér. He 
said “if we were to decide otherwise, we should establish an 
anomaly in the law, because in other cases the acknowledg- 
ment of one of many who are jointly concerned, is binding 
on the others.” The reply to this is that after the statute 
has barred a debt, the persons who were the debtors, are no 
longer jointly concerned. ‘Time has severed the ligament 
that bound them together as joint debtors, and it cannot be 
reunited but by the consent of all. He also adverted to what 
he deemed analogous decisions in cases of joint trespass, con- 
spiracy, treason, &c., in which it has been held that after the 
connexion between the parties, has been established by 
aliunde proof, the declarations of one in relation to the 
common object are admissible against the others. But the 
analogy does not hold good. It is true that in such cases 
the declarations of one, whilst engaged in the prosecution of 
the common design are admissible against all, as being: virtu- 
ally the declarations of all and constituting a part of the res 
gesta. They are admissible in consequence of the commu- 
nity of purpose. But the common object must be in a course 
of prosecution, or in some form existent at the time of the 
declarations, otherwise I apprehend they would not be 
evidence against any other than the party making them. 
Now when a debt has been barred by the statute of limita- 
tions, there is no longer any community of interest between 
19 
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the persons who were, but who by operation of the statute 
had ceased to be joint debtors, and consequently the admis- 
sion of one cannot be given in evidence against the others, 
This view of the subject also destroys the force of Mr. Justice 
Willes’ remark in Whitcomb v. Whiting, viz. ‘That the de- 
fendant has had the benefit of the partial payment, and must 
therefore be bound by it.” It cannot be said that a person 
is benefited by the partial payment of a supposed debt which 
he has not admitted, and which he is not bound to pay. 

The principle assumed in the case of Whitcomb v. Whit- 
ing, was acted upon in the case of Jackson v. Fairbank, (2 
H. Blk. 343) which was an action against one of two makers 
of a joint and several promissory note. ‘The other taker 
had become a bankrupt, and the payee had received from 
the assignees a dividend on account of the note. ‘The pay- 
ment of this dividend under the commission was held to be 
sufficient to prevent the other joint maker who had been sued 
for the remainder of the debt from availing himself of the 
statutory protection. Whether the doctrine of Whitcomb v. 
Whiting be well or ill-founded, in this instance it was evi- 
dently pushed to an unwarrantable extent, for as the bank- 
rupt himself had not acknowledged the ecbt, there was in 
fact no acknowledgment by either of the joint debtors. But 
Jackson v. Fairbank, is not now entitled to much considera- 
tion. It was disregarded by Lord Ellenborough in the case 
of Brandram v. Wharton, and condemned by Chancellor 
Kent in Roosevelt v. Marks, 6 John. Ch. R. 291-2. 

We have already seen that in the case of Atkyns v. T'red- 
gold, 2 Barn. & Cres. 23, some of the judges questioned the 
correctness of Lord Mansfield’s doctrine, and in their solici- 
tude to restrict it within the narrowest limits, it is by no 
means clear that they did not encroach upon the doctrine 
itself, although they were of opinion that the case then be- 
fore them was distinguishable from Whitcomb v. Whiting. 
The case was this. Robert Tredgold and John Tredgold, be- 
came the makers of three joint and several promissory notes, 
payable on demand to John Atkins. John T. was merely a 
security,and died in 1810. Robert'l’. continued to pay inter- 
est on the notes after the death of J.T. and the last payment 
was made by him in 1916. ‘The suit was brought upon these 
notes by the executors of Atkyns against the executors of John 
Tredgold of whom Robert 'T'redgold was one. The declara- 
tion contained counts upon promises by the testator, and also 
upon promises by the cxecutors. Upon the trial, the jury, 
believing that the payment of interest by Robert T. was made 
by-him on his own account and not as executor, under the 
direction of the court, found a verdict for the defendants. 
Upon a motion for a new trial it was held that there could 
be no recovery of the first counts, because the testator having 
died ten years before the commencement of the action no 
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promise made by kim within six years could be implied. 
Neither could there be a recovery upon the second counts, 
because the payment by Robert T. having been made by him 
in his own character as an original debtor, and not as executor 
could not raise an implied promise by the executors. In the 
present case however, the executor of Philip Wray can derive 
no benefit from the decision in Atkyns v. ‘Tredgold, because 
Philip Wray was in life when the debt was acknowledged by 
Hardeman ; to wit, on the 8th of October 1826: within four 
years from which time the action was commenced. 

In Wood v. Braddick, 1 Taunton, 104. it was decided that 
the admission of one partner made after the dissolution of the 
partnership, but concerning a partnership contract which oc- 
curred before the dissolution was binding upon the other part- 
ners ; and the decision was placed upon the broad ground that 
in respect to antecedent transactions the partnership still sub- 
sisted. If unrestricted scope be given to this doctrine, it is of 
course decisive of the question which we are now considering. 
But it appears to be contrary to the decision of Lord Alvan- 
ley, in the case of Potherick v. Turner, cited by Serjt. Cockell 
in Wood v. Braddick. And in New York it has been repeat- 
edly determined that the acknowledgment of a debt by one 
partner after the dissolution of the partnership, will not estab- 
lish the existence of the debt as against the other partners, 
and to the same effect are the adjudications of some of the 
other State Courts. Hackley v. Patrick, 3 Johnson, 536. 
6 Ib. 267. 15 Ib. 409. 15 Ib. 3. Anth. N. P. 119. 3 Munf. 
191. 4 Munf. 215. 1 Marshall, 189. In Hackley v. Patrick, 
the Superior Court of New York remarked “ that after a dis- 
solution of a partnership the power of one party to bind the 
others wholly ceases. There is no reason why his acknowl- 
edgment of an account should bind his copartners any more 
than his giving a promissory note, or any other act.” This 
proposition would seem to exclude the idea that a cause of 
action barred by the statute can be revived against all the 
members of a former firm, by the acknowledgment of one part- 
ner after the partnership has been dissolved. Yet the same 
court, certainly not without some apparent inconsistency admits 
the doctrine that a cause of action may be thus revived by one 
against all, provided the existence of the original partnership 
debt be established aliunde. Smith v. Ludlow, 6 John. 267. 
15]}b. 409. 424. What legal principle is it that imparts such 
controlling energy to an acknowledgment in the one case, 
and leaves it so powerless in the other? The reason assigned 
in Smith v. Ludlow, for rejecting such acknowledgment as 
proof of the original debt is, that to give it the force of proof 
for that purpose “would enable one party to bind the other 
in new contracts.” Now if it be true as the weight of 
authority would seem to prove, that the revival of a debt once 
barred by the statute, results from a new promise express or 
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acknowledgment as proof of the original debt, would equally 
exclude it as a mean for withdrawing the protection of the 


easemensnt statute from those who are not parties to the new promise. 
ers 


To consider it efficacious in either instance, would be to 
enable “ one party to bind the other in new contracts” —the 
power to do which does not exist after the partnership has 
terminated. Mr. Justice Story in Bell v. Morrison, after 
giving his sanction to the doctrine that such an acknowledg- 
ment does not supply the place of aliunde proof of the original 
debt, forcibly remarks: ‘If it does not establish the existence 
of a debt against a partnership, why should it be evidence 
against it atall? If evidence aliunde, of facts within the 
reach of the statute, as to the existence of the debt, be neces- 
sary before the acknowledgment binds, is not this letting in 
all the mischief against which the statute intended to guard 
the parties, viz.: the introduction of stale and dormant de- 
mands of long standing and uncertain proof? If the ac- 
knowledgment per se does not bind the parties, where is the 
propriety of admitting proof of an antecedent debt extinguish- 
ed by the statute as to them to be revived without their con- 
sent? It seems difficult to find a satisfactory reason why an 
acknowledgment should raise a new promise, when the con- 
sideration upon which alonc it rests asa legal obligation is 
not coupled with it in such a shape as to bind the parties; 
that the partics are not bound by the admission of the debt 
as a debt, but are bound by the acknowledgment of the debt 
a5 a promise upon extrinsic proof.” 

It has already been suggested that the reanimating princi- 
ple by which a debt once barred by the statute is revived, 
consists in a new promise express or implied, and for which 
the old debt forms the consideration. ‘The obvious bearing 
of this position upon the present inquiry will justify a refer- 
ence to a few authorities .n support of it. Chief Justice 
Holt in Heyling v. Hastings, (1 Ld. Raymond, 389. 421,) re- 
served for consideration the following question, “ Whether 
the acknowledgment of a debt within sx years would amount 
to a new promise to bring it back out of the statute?” ‘This 
question he submitted to all the Judges except one, “ and 
they were all of opinion that it would not, but that it was 
evidence of a promise, and Rokeby, Justice, compared it to the 
case of trover and conversion where demand and denial is 
held to be evidence of a conversion, but not aconversion.” It 
is not fairly inferable from this linguage that the Judges con- 
sidered a new promise, as the means by which a barred debt is 
revived, and that an acknowledgment takes such debt out of the 
ftatute only because it is evidence of a new promise ? Lord El- 
lenborough in Boydell v. Drummond, 2 Camp. 157, observed, 
“Ifa man acknowledges the existence of a debt barred by the 
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statute, the law has been supposed to raise a new promise to pay 
jt, and thus the remedy is revived.” ‘There is some confusion 
and perhaps some inconsistency in the cases on this subject, 
says Chief Justice Tilghman, in the case of Jones v. Moore (5 
Binney’s Rep. 577,) but it appears to me from the reason of 
the thing, and from a review of all the cases that an acknow- 
ledgment of the debt can only be considered as a new pro- 
mise, or what is pretty much the same thing in substance, as 
a circumstance from which the law will imply a new promise. 
Mr. Justice Story in delivering the opinion of the Supreme 
Court of the United States, in Bell v. Morrison, (1 Peters, 370, 
2) takes the same view of the subject, asserts it to be in con- 
formity with the general current of English and American au- 
thorities, and supports it by a course of argument, which as the 
point seems to be well settled, it is unnecessary to introduce. 

The result then of this inquiry may be summed up in the 
following propositions. 

Ist. ‘he authority of one partner to make contracts which 
bind the whole arises from the confidential nature of the 
partnership relation. 

2d. When that relation ceases, the authority which grows 
out of it, and is dependent upon it, also terminates ; except 
so far as a continuing authority, touching the unsettled busi- 
ness of the firm is expressly delegated or necessarily implied 
for the benefit of all the parties. 

3d. A debt barred by the statute of limitations, can be 
revived only by a new promise, express or implied, and for 
which the old debt forms the consideration. 

4th. After the dissolution of a partnership, a power in each 
partner, thus to revive against all, a debt, from the obligation 
of which they are legally absolved, does not fall within the 
exception mentioned in the second proposition—becanse such 
a power in each could in no event become beneficial to all, 
and therefore cannot be implied. 

Sth. From the united force of these propositions, it neces- 
sarily follows, that the acknowledgment of a debt, or a pro- 
mise to pay it, made by one partner after the dissolution 
of the firm and after the debt has been barred by the stat- 
ute, will not revive the debt against the former partners. 

With this conclasion, which rests upon the solid basis of prin- 
ciple—is supported by the decision of the Supreme Court of 
Pennsylvania, and sanctioned by the highest judicial tribunal 
of our country, I am the better satisfied, because it secures to 
a large and valuable class of the community, the protection 
of a beneficial statute, of which, by a contrary doctrine, they 
would be in a great measure deprived and subjected to inter- 
minable liability. Neither law nor sound policy can require 
that after the statute has once interposed its shield, it shall be 
withdrawn without the consent of all the parties in interest, 
and the fortunes of men, at a time when they have a right to 
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Ocirrnonrr, expect security and repose, placed within the blighting in- 
October, 1830. Aience of careless, inadvertent, or possibly fraudulent admis- 
sions, made by an individual with whom they had long ceas- 

Brewster ‘g 
v. ed to be connected. 

Hanprmaxand — Perhaps the foregoing decision may be deemed a sufficient 
"answer to the first question submitted for my determination. 
But do not the facts of the case as stated, present another 

question which has not yet been considered? It appears that | 

the first acknowledgment of Hardeman was made before the 

statute had barred the debt; four years not having intervened 

from the time that the debt was contracted to the time of his 

-acknowledgment. It appears also that he again recognized the 

debt within four ycars from the first acknowledgment. The 

pending action was commenced in September, 1830. It was in- 

stituted, therefore within four years from the time of the first 

acknowledgment. Hence the question arises, whether the ac- 

knowledgment of a debt by one partner after the dissolution of 

the firm, but before the statute has barred the debt, will inter- 

cept the course of the statute, and constitute a new starting 

point, from which it shall commence running? This point is 

not distinctly suggested in the question submitted by the par- 

ties, and is not embraced in the opinion already pronounced. 

Much of the argument in support of that opinion rests upon the 

supposition of an acknowledgment made after the action of the 

statute upon the debt, had been fully consummated, and there- 

fore cannot apply toa case where the acknowledgment occur- 

red before the statute had attached. For example, it cannot be 

said in the latter, as in the former case, that there was no debt, 

subsisting in contemplation of law at the time of the acknow- 

ledgment, that there was no identity of interest—no joint liabi- 

lity—that a partial payment by one could not be considered as 

beneficial to the others, &c. Nor can it be affirmed that an 

acknowledgment or new promise made before the statute has 

interposed its bar, revives the debt, for to adopt the language 

of Mr. Justice Story—-“ the revival of a debt supposes that it ; 

has been once extinct and gone, and that there has been a 3 

period in which it had lost its legal use and validity’—which 4 

cannot be predicated of a debt at the time of an acknowledg- 

ment made before the statute has attached. On the part of 

the plaintifls, then, it may be insisted, if not unanswerably, at 

least with great plausibility, that as the debt was legally as 

well as morally subsisting at the time of the acknowledgment 

—as the connexion between the parties as joint debtors had 

not been dissolved by time ;—as their joint liability remained 

undiminished and complete ; and as there was then no neces- 

sity for a new contract to resuscitate ‘the debt, such admission 

of the debt by one whose interest and obligation were identi- 

cal with the rest, ought to be oligatory upon all, at least so 

far as to arrest the progress of the statute; and so fix a 

new point from which it shall commence its course. And 
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under this aspect of the case the analogies suggested by 
Chief Justice Best in Pecham v. Raynal, 2 Bingham, 306, 
are not wholly inapplicable. : 

On the other hand it may be objected, that by a succession 
of acknowledgments, made at intervals short of the period 
mentioned in the statute, one partner would have it in his 
power to protract the liability of his former partners for an 
unreasonable length of time. ‘This is true, but there is hard- 
ly any principle of law however well settled, or however salu- 
tary in its general operation, which may not in some possi- 
ble case be attended with hardship. ‘The necessity that the 
acknowledgment shall be made before the statute has operat- 
ed, affords some protection to the other partners. 

But it is unnecessary for me, upon the present occasion, to 
inquire into the possible consequences of the doctrine. The 
matter in controversy has been referred to me to be decided 
upon the narrow ground of « precedent and authority.” With 
the exception of the old case of Bland v. Hazling in which there 
is considerable obscurity, and the decision in Pennsylvania, and 
the case of Bell v. Morrison, the authorities English and Amer- 
ican, so far as they have fallen under my notice, uniformly re- 
cognize the doctrine, that an admission of a debt by one partner 
after the dissolution of the partnership, will take the debt out 
of the statute as to all the partners. ‘Che decision of the Su- 
preme Court of the United States in the case of Bell v. Mor- 
rison establishes a contrary doctrine as to admissions made 
after the statute has actually attached. But it, I apprehend, 
goes no farther. It does not seem to extend to admissions 
made before the statute has operated. Indeed Mr. Justice 
Story, in delivering the opinion of the court expressly stated 
that “ the question is not as to the authority of a partner af- 
ter the dissolution, to adjust an admitted and subsisting debt, 
we incan adinitted by the whole partnership, or unbarred by 
the statute; but whether he can by his sole act after the ac- 
tion is barred by lapse of time, revive it against all the part- 
ners, without any new authority communicated to him for this 
purpose.” ‘This question was decided by the court in the 
negative, and although some of the Judges did not concur in 
the decision, it was supported by Mr. Justice Story with a 
cogency of argument, which cannot be well resisted. The re- 
port of the case in Pennsylvania, | have not seen. My know- 
ledge of itis derived from a note of Mr. Peters to Bell v. Morri- 
son, | Peters, 369, in which he states upon the authority of Mr. 
Chief Justice Gibson, that the Supreme Court of Pennsylva- 
nia had decided “ that the acknowledgment of a partner after 
dissolution of the partnership, will not take the debt out of 
the statute, so as to make the other former partners liable.” 
It does not appear whether in that case the admission was 
made before or after the statute had operated. The presump- 
tion is, that it was made afterwards. 
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In conclusion, as the doctrine which prevailed before the 
decision in Pennsylvania, and the case of Bell v. Morrison, 
appears to have been actually overruled only so far as it ex- 
tended to admissions made after the statute had attached, lam 
constrained to say, that “upon precedent and authority” the 
admission of a debt by one partner after dissolution, but pre- 
vious to the action of the statute, will be binding upon the 
other partners so far as to constitute a new point from which 
the statute shall commence running. And even leaving the 
circumscribed ground of mere authority, I should hold upon 
principle that a partial payment by one partner after dissolu- 
tion, upon a debt not barred by the statute at the time of 
such payment, ought to have this effect. IT am not prepared 
wholly to discard the idea of a virtual agency among former 
copartners, as Mr. Justice Story seems to be in relation to 
ordinary joint debtors c). In the collection of debts due to, 
and the payment of debts legally subsisting against the firm,a 
continuing authority in cach to act for all, may be presumed. 
It falls within the reason of the exception mentioned in the 
second of the series of propositions with which I closed the 
previous part of this investigation. Where the debt is not 
barred by the statute at the time of the partial payment by 
one partner, an advantage accrues to the whole from the pay- 
ment. It is an act in which they are all legally bound to 
co-operate—and the law presumes that co-operation for which 
there exists a legal obligation. But as a bare acknowledgment 
of the debt, unaccompanied by a partial payment, secures no 
advantage whatever to the partners; and as the virtual 
agency which remains in each after dissolution, is founded 
upon the idea of mutual benefit, it might admit of much 
doubt ;—if the whole doctrine was now to be settled for the 
first time ; whether such acknowledgment ought to operate 
against any but the party making it, when the creditor has 
notice of the dissolution. Hitherto, however, the courts have 
not recognized any distinction between the force of a_ partial 
payment by a joint debtor, or former partner, and his mere 
naked, but explicit acknowledgment of the present existence 
of the debt. 

As to interest, I am inclined to think that it is not recov- 
erable against Paullain and Wray. Our statute, (Prince Dig. 
212.) provides that “no verdict shall be received on any 
unliquidated demand where the jury have increased their 
verdict on account of interest, nor shall interest be given on 
any open account in the nature of damages.” The debt in 
this case Was an open account at the time it was contracted. 
It was an open account at the time of the dissolution, as it 
had not been acknowledged. It still remains an open ac- 
count as to Poullain & Wray. We have already seen that 


(¢) See his remarks already quoted from 1 Peters, $69. 
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an acknowledgment of a debt by one partner after dissolution ocrztuonrz, 
does not establish the existence of a debt against the other October, 1890. 
partners. It must still be proved aliunde. And J think that iene 
there is equal reason for holding that one partner after disso- v. 
lution has no power by his separate act to change the nature Topumenent 
of the debt—to convert an open account into a liquidated ' 
demand—and thereby to charge the former partners with 
interest. 

Note. The case of Whitcomb v. Whiting has always been considered as setting up 
the doctrine, that an acknowledgment by one joint debtor, though made after the statute 
has actually attached will revive the debt against all. But fromthe report of the case, 
it does not fully appear wheiher the partial payment was made before or after the expi- 
ration of six years from the maturiiy of the note. It was made however, within six 
years next preceding the commencement of the action, and that alone the court seemed 
io think was sufficient to take it out of the statute. 
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IN RICHMOND SUPERIOR COURT, JULY, 1832. 


Greorce Rives vs. Oriver Boutware, Defendant, and the 
President, Directors, & Co. of the Mechanic’s Bank, 
Garnishee. 


Assumpsit and Summary Garnishment. 


In this case, a summons of garnishment under the act of A cotporation 
1822, entitled “an act to authorize parties plaintiff to issue S3>prt Pe san 
summons of garnishment in certain cases, as in cases of statute of 1822, 
attachment,” was directed to the President, Directors & Co, *uhorizine 8" 
of the Mechanics’ Bank, who move to have the writ or sum- certain cases, 
mons dismissed as to them, upon the ground that a corpora- Pilates 
tion is not by law subject to this process; and the question is 
submitted without argument. 

Corporations are liable to suit, and may be compelled, in 
the ordinary course of judicial proceedings, as individuals may, 
to perform every contract or duty legally entered into by, or 
devolving upon them. In ordinary suits there must be some 
privity between the parties; that is, there must be in one a 
legal right to demand, and in the other a legal obligation to 
respond. 

Such right and such obligation in this case exist only be- 
tween the defendant and the garnishees, and not between 
them and the plaintiff. But this is an extraordinary remedy 
which allows a creditor to proceed directly against his debtor’s 
debtor ; and whether it extends to corporations, must depend 
upon the construction to be given to the act creating it. 

The words of the act in the first section are, “ It shall and 
may be lawful for the plaintiff or his attorney to issue a sum- 
mons of garnishment to be directed to any person or persons 
who may be indebted to the defendant, or who may have any 
20 
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money, effects, property either real or personal, or any bonds, 
notes, or other evidences of debt whatsoever in his, her, or 
their hands, belonging to the said defendant, &c.” ‘The act 
is remedial, and should receive such construction as to make 
the remedy as complete as possible, and to embrace artificial 
as well as natural persons, if there were no words In the act 
to restrain this liberal rule of construction. ‘There ts also a 
rule in construing statutes that “ words and phrases, the 
meaning of which in a statute has been ascertained, are, 
when used in a subsequent statute, to be understood in the 
same sense.” 4th Bacon’s Abr. 644. A fortiori they must be 
understood in the same sense when used in the same statute. 
And the second rule laid down by Bacon for construing stat- 
utes, is, “‘ That in the construction of one part of a statute ev- 
ery other part ought to be taken into consideration.” And if 
any part of a statute be obscure, it is proper to consider the 
other parts ; for if the words and meaning of one part of a stat- 
ute do frequently lead to the sense of another.—Jb. 646; cit- 
ing Plow. 365; 11 Mod.16!. ‘The application of these rules, 
(which are but the dictates of reascnand sound sense) to the 
act under which this proceeding takes place, will render its 
construction easy. 

In the Ist section, already quoted, the terms seem to refer 
rather to natural than artificial persons. In the 3d and 6th 
sections, the summons is required to be served on the gar- 
nishee * personally.” "The means of enforcing obedience to 
the writ are provided in the 4th section in these words: 
‘When any person shall fail to appear and depose, on being 
summoned as a garnisiice, the court on application shall pro- 
ceed against him by attachment for contempt, &c.” 

Here the person is again mentioned, and in a subsequent 
part of the sentence is clearly referred to as a natural person, 
by the use of the pronoun him. Gut the means of enforcing 
obedience to the writ, namely, attachment for contempt, 
leaves no doubt but that natural persons were meant. ‘To 
have authorized this process would, of itself, have given the 
Courts power to enforce it: but the legislature seein to have 
intended that nothing should be left to implication, and have 
therefore specially prescribed the means of compelling obe- 
dience. As corporations cannot be attached, being mere Ie- 
yal entities incapable of imprisonment, this section illustrates 
the intention of the legislature as clearly as if they had used 
the words natural persons. ‘Che motion is allowed.* 

A. B. Lonestreer, for Plaintiff. 

Souuey and Giascocg, for Boutwane. 

* Since this opinion was pronounced, the levislature ofthis State passed a law sub- 


jecting banks and other corporations to the process of garnishment in hke manner with 
in viduals. See Acts 1832, Pamph, 113. 
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TALIAFERRO, 
IN TALIAFERRO SUPERIOR COURT, JULY, 1832. July, 1832. 
a A 
Tuer STaTe 
Tue Strate vs. Joun Dozier. a 
Dozier. 


Swindling. 


Tue statute imposing the punishment of swindling, pre- On indictment 
scribes fine and imprisonment, and the restitution of the pro- Mi iso 
perty swindled. Henry B. Thompson, the person swindled that. defendant 
was offered asa witness. Objection was tendered to his com- 24y false rep= 
petency, by defendant’s counsel, on the ground that he would duced the pro- 
be a witness to support his own interests as much as if an ac- chase and ‘pay 
tion of deceit to recover damages resulting from a fraud prac- S a tract of 
tised upon him. Inreply, the penal code, page 373 was cited, prae Aone = 
which renders the party injured a competent witness in a ready - and 
variety of instances, and among them cases where his property another: Mos 
had been injured by fraud. In this case, the defendant had tion toenter nol. 
injured the witness to the extent of the value of the property ft oeeati hasniien 
of which he was swindled, which was effected by represent- cutor not, hay- 
ing himself the owner of a tract of land, that he had previous- a by pig 
ly sold and conveyed to another person ; and by means of “i<fiment. |. 
such false representations, induced the witness to purchase, was overruled. 
and pay him for the said tract of land. The defendant ac- 
knowledged to the witness, after the payment of the conside- 
ration, that he had previously sold and conveyed the said land 
to another person. The execution of the deed to the wit- 
ness, was proven by a subscribing witness to the deed. Coun- 
sel for the State here closed the testimony ; when defendant’s 
counsel moved to have a nolle prosequi entered for defect of 
proof, because until an action of ejectment had been brought 
by the prosecutor, and the validity of the former deed had 
been established at law, the defendant could not be convict- 
ed, for peradventure the prior deed might be defective, and 
void in law, and might not pass the fee, in which case no 
swindling had been practised. The motion was overruled by 


the court. 








2 @BO«- 
IN WILKES SUPERIOR COURT, JULY, 1832. 


Henry Spratuin vs. Wiitiam Hupspeta. 





Debt. 


4 : If a bond be 
An execution had been levied upon the property of one icin guineas 


Simeon Echols, which had been claimed by Richard Huds- ai, the party for 
whose benefit 


peth, father of the defendant, with Henry Spratlin the plain- {;"°" , Peneit 
tiff security, subsequent to the execution of the bond, may sue either 
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which was to prosecute the claim and to deliver the property, 
if the claim of Richard Hudspeth should not be established : 
William Hudspeth, the defendant, gave as a security to his 
father, a bond te indemnify and save harmless the plaintiff from 
loss or damage in consequence of the bond he had executed as 
security to Richard Hudspeth. Plaintiff offered in evidence, a 
writ and judgment by which he had been adjudged to pay 
the sum of $100 in consequence of the non delivery of the 
property ; and offered the plaintiff in that action to prove the 
receipt of the money recovered in the last action. Defend- 
ant’s counsel objected to the admissibility of the evidence, al- 
leging that the execution ought to be produced. It was fur- 
ther objected, that in the action brought against the plaintiff, 
Richard Hudspeth was joined in the writ, but was not sery- 
ed. It was still further objected, that in the present action, 
Richard Hudspeth was not joined with the defendant. To 
which it was replied, that the bonds were joint and several ; 
that plaintiff had a right to elect whether he would consider 
the bond joint or several. That he had elected to consider 
the bond several. It was further alleged by plaintiff’s coun- 
sel, that Richard Hudspeth, the principal in both bonds, had 
run away and could not be served. The defendant’s counsel 
then objected that the judgment was no evidence in this case. 
That defendant was neither party or privy to the action in 
which the judgment had been rendered, and that his rights 
ought not to be affected by the judgment. That the bond of 
indemnity was given, to save plaintiff harmless from the con- 
sequences of the claim, and non delivery of the property, and 
that the recovery against the plaintiff was for the non delivery 
of the property. ‘That it was incumbent on the plaintiff now 
to produce the evidence of the breach of the condition of the 
bond which was the foundation of the judgment now tender- 
ed. That if this wasdone, the defendant would have the 
right of cross examining the witnesses and offering rebutting 
evidence, which had heretofore not been the case. It was 
admitted that the bonds were joint and several, and that the 
obligees had a right to elect whether they should be joint or 
several, and that Richard Hudspeth had run away. 

By the court.—It has been contended, that the action in 
which the judgment was obtained and is now the foundation 
of this action should have been against Richard Hudspeth, 
and the present plaintiff. ‘Two reasons have been assigned 
why the action was not so prosecuted; either of which is 
valid in law. The second objection is answered by the same 
allegation, viz. that the bond was joint and several, and that 
the principal obligor had run away. To the objection that 
the judgment against the present plaintiff is no evidence of 
the breach of the condition of the bond of the defendant, and 
that he was not a party or privy to the action in which that 
breach was established by the records of the court, is of no 
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avail in the present case. The bond was to indemify and 
save the plaintiff harmless, from the consequences of a bond 
he had executed jointly with the plaintiffs father. When he 
executed that bond, he knew that he could not be a party to 
the action upon the bond given by the plaintiff as security to 
his father. ‘The condition of that bond was to save the pres- 
ent plaintiff harmless. Has he complied with that condition ? 
The record says he has not; the original plaintiff says he has 
not. But he contends that the plaintiff shall now produce the 
evidence upon which judgment was rendered against him for 
%100. Has he a right to this evidence. Between the rendi- 
tion of that judgment and the trial of this issue, the witnes- 
ses by whom the breach of the condition of the bond was es- 
tablished may have died. ‘The condition of his bond was not 
that the original plaintiff should prove to his satisfaction that 
the plaintiff’s bond had not been performed, but that the 
present plaintiff should suffer no loss or damage from entering 
intothat bond. The plaintiff has proven both by written and 
oral testimony, that he has suffered loss to the amount of $100, 
which he has a right to recover in this action. Objections 


overruled. 
+ @BO«-- 


IN WILKES SUPERIOR COURT, JULY TERM, 1832. 
C. Daniet vs. J. G. Anprews. 


Debt. 


Turs action was founded ona note of hand, couched in 
these words; “ On the 25th day of December next, I promise 
“to pay Cunningham Daniel, two hundred and _ fifty dollars 
“in money, or small notes on John G. Andrews, for value re- 
* ceived.” 

When the note was produced, the defendant excepted to 
it, on the ground that it was not a promissory note according 
to the British authorities. That by these authorities, two pro- 
perties were imparted to promissory notes, that did not belong 
to other instruments ; viz. that consideration was implied, and 
negotiability conferred. ‘That in the present case, if the in- 
strument declared upon should be adjudged not to be a pro- 
missory note, the plaintiff would have to prove the consider- 
ation, which he could not do, because there was none. That 
the judiciary act of 1799, makes notes for specific articles or 
other things negotiable, but does not declare them promisso- 
ry notes, nor give them the privileges of promissory notes, ex- 
cept as to negotiability ; and does not impart to them the im- 
plication of consideration. No act of assembly, since the act 
of 1799, makes any innovation of the provisions of that act. 
By the court. It is true that deeds or bonds and promis- 
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A verbal trans- 
fer of a fi. fa., 
fora valuable 
consideration, 1s 
an equitable 
transfer of the 
interest ; but the 
actual delivery 
and considera- 
tion must be 
proved. 


An alteration 
of a bill of sale, 
by note at the 
foot thereof, from 
an absolute one 
ta one which 


limits the inter- 
est in the pro- 
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sory notes are the only contracts in which it is unnecessary 
to state and prove a consideration. 2 Blk. Com. 446. It is 
also true, that the statutes of this State do not, eo nomine, 
make notes for specific articles, promissory notes within the 
statute of Ann., but they recognize promissory notes for spe- 
cific articles, and other things besides, for the payment of 
money, and make them negotiable under the rules and regu- 
lations applicable to promissory notes. What is the reason 
why the statute of Ann. places promissory notes on an equal 
footing with specialties? Promissory notes and specialties are 
at the extremes of written agreements. The one the highest 
and most solemn act that is performed by an individual, and 
the other in the lowest class. What is the reason of the law 


for placing these two instruments upon the same level? ‘The 
reasons of the legislature were manifestly different.  Spe- 


cialties imply consideration on account of their dignity, and 
the deliberation and solemnity with which they are executed. 
Promissory notes imply consideration for the benefit of com- 
merce. They are in fact considered a species of circulating 
medium, and have been so treated by writers in commercial 
countries. It would utterly disqualify them from subserving 
the interest of commerce, if every indorsee or holder into 
whose hands they might come, should be required to prove 
the consideration upon which they had been given. It is then 
the very essence of a negotiable paper, that its consideration 
should be implied. The legislature of this State in making 
promissory notes negotiable, whether given for money or other 
thing, ipso facto made them promissory notes, and exempt- 
ed them from the necessity of proving consideration. The 
objections are overruled. 


~1 + @BOQa-- 
IN WILKES SUPERIOR COURT, JULY TERM, 1832. 
Cuartes C. Mitis vs. Jesse Mercer and Wire. 


In this case a bill was filed for account, and for the enforce- 
ment of a contract, alleged to have been entered into, for an 
execution against one Ruddle ; and for setting up and record- 
ing a bill of sale from complainant to Nancy Simons, (now 
Nancy Mercer) for two negroes. The bill of sale contained 
a stipulation that the negroes were to revert to complainant 
on the death of the said Nancy Simons. 

When the bill was read, two objections were made. _ Ist. 
That a bill for specific performance was not sustainable, touch- 
ing the personalty. 2d. That matters of account are cogni- 
zable at law, and therefore not relievable in equity. In_ this 
case the respondents had filed a cross-bill, and had therefore 
given jurisdiction to the court ; and it was therefore incompe- 
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tent for them to object to the jurisdiction of the court, as the wires, 
cross-bill covered the whole ground of the original bill. The apices 
plaintiff then offered evidence to prove that one of the res- ‘iiss 
ondents had said she had given the execution against Ruddle v. 
to her brother the complainant. ‘This evidence was objected M®cer and 
to, by respondents’ counsel, on the ground that a fi. fa. could re eal 
be transferred only by written assignment. In support of the toa mere estate 
evidence, a case was cited from Massachusetts Reports, “te yr 
in which it had been determined that a verbal transfer os ought to 
of a fi. fa. for a valuable consideration, was an equitable ee 
transfer of the interest. ‘The case cited was in substance as tion or the courts 
follows; A. had obtained a judgment against B. and placed wi" Pot enforce 
the fi. fa. issued thereon in the hands of C. an officer for col- ; 

’ é ‘i 7 The execution 
lection. C. neglected to raise the money. When A. called o¢ 4 yromissory 
for the money, C. paid him the amount due ; and A. directed _ eee in 
his attorney to make a written assignment of the fi. fa. which jlement of -all 
was not done. C, instituted a suit upon the judgment to re- accounts up to 
cover the amount of B. It was objected that the action coe wae 
would not lie, which was brought in the name of A. for the re specially ac- 

‘ ak j re % ; cepted at the 
use of C. The action was sustained by the Court of Appeals. time. 
Upon the authority of this case the court permitted the com- 
plainant to proceed with his evidence, deciding that if he prov- 
ed a delivering and a valuable consideration he was entitled 
toarecovery. The evidence of Benjamin Slack proved that 
he heard the respondent, Nancy Simons, say she had given 
the execution to complainant. This was in the early part of 
the summer of 1826. About five months after, he heard 
the same respondent say, she had taken the fi. fa. back 
again, upon an agreement to pay the complainant the value 
of the fi. fa., in other property. James Wellborn swore he 
heard the same respondent say some time in the year 1825, 
or 1826, and he thinks in the latter year several times, that 
she had given the said ji. fa. to her brother the complainant. 

He heard nothing about taking it back. The respondents 
produced the execution docket, by which it appeared that the 


fi. fa. liad issued the 14th September 1826. John Burkes, 


the sheriff, proved that the fi. fa. had been delivered to him 
by the clerk, and that it had remained in his hands till No- 
vember 1829, when he returned nulla bona upon it; that 
shortly after the return he got possession of it again, and 
has had it ever since in his possession. ‘The complainant 
admitted in his answer to the cross-bill, that he had never had 
possession of it. Here the testimony touching the fi. fa. 
closed. The bill alleged that the respondent Nancy had 
bought a negro woman Charlotte and her child Wiley of him. 
That when he executed a bill of sale for them, he proposed 
to his sister, that, as she had no children, the said negroes 
should belong to him and his heirs, after her death. To this, 
respondent assented ; and respondent , substantially admit- 
ted the allegations of the bill, but asserted, that when the bill 
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of sale was first written it was absolute, but at the request of 
the complainant, she gratuitously consented that the condi- 
tion should be added at the foot of the bill of sale. The next 
exhibit was a bill of particulars for articles purchased by 
complainant, and delivered to his sister the respondent, with 
the allegation that they were purchased at her request, and that 
she promised the amount should be credited on a note given 
by him for cotton before that time purchased by him of the 
respondent. Upon comparing the date of the billsef particu- 
lars, with that of the note, it appeared that the bills of par. 
ticulars were dated the 26th of March, and the note was dated 
the 29th of March of the same year. It was contended that 
the execution of a note for upwards of $1300 by the com- 
plainant to the respondent extinguished all open accounts 
existing between the parties, unless they were expressly except- 
ed at the time the note was executed. 

The court in charging the jury stated that if the complain- 
ants’ answer to the cross-bill had been disclosed to the court 
before complainant’s evidence had been introduced touching 
the fi. fa. the whole of that evidence would have been repel- 
led as inadmissible even under the authority of the case from 
Massachusetts Reports; for there an actual delivery and a 
valuab!e consideration had been proved. In the case under 
consideration, neither had been established. On the con- 
trary, complainant expressly admitted in his answer to the 
cross-bill that he had never had possession of the fi. fa. 
With regard to the bill of sale sought to be set up, the court 
stated to the jury, that if they were “satisfied from the evidence 
that the original bargain for the negroes was for the absolute 
property in them, and that there was no consideration given 
by complainant to respondent, for the acceptance by her of 
a mere life estate in the negroes, they ought to find for the 
respondent ; but if they were not satisfied of these facts, they 
would find for the complainant, on that part of his bill. The 
court charged the jury, that the execution of the note of 
#1300 by the complainant to the respondent, was evidence 
in law of a full settlement of all accounts between the parties 
except such as were specially excepted. That as the ac- 
counts set forth in complainant’s bill bore date anterior to the 
note, and had not been proven to be accepted, they were in 
contemplation of law finally settled by the note. 

The jury found for complainant as to the bill of sale, and 
for respondents on the other grounds of complaint. 
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WILKEs, 
IN WILKES SUPERIOR COURT, JULY TERM, 1832. July, 1892. 
ow 
Ss 
Bensamin Stack vs. Joun S. Moss. — 
; Moss. 


Debt. 


Tue notes on which this action is founded, appear by the _ The court re- 
evidence to have been given in consideration of notes to a we) 1. c°nd 
much larger amount which had been won at gaming, from the in consideration 
present defendant. ‘The note upon which the question arose i. Pogo yon 
was for $25; defendant contended that in contemplation of / want of cou. 
law it was a note given for gaming. The answer set forth ami tg Ha 
the gaming act, and relied upon it for defence. Plaintiffs of action | fore 

. . . . 3 ‘ 
counsel contended that a note given in consideration to for- iticgal and void, 
bear suing (which was the case here) was a note given upon 20% given in 
legal consideration. That in this case plaintiff had notes to forbearance is 
a large amount and had prima facie a good cause of action, ‘2inted with the 
and the notes given in lieu of them were for a much less cause of action. 
sum, and a longer term of payment. The payee af 

The question here presented, so far as the court recollects, 2 _ promissory 
: : : note 1s a com- 
isa new one. It is admitted that the notes sued upon were petent witness 
given in consideration of other notes won at gaming, or given te prove its con- 
for a gaming consideration. ‘The court cannot decide gener- ae ee 
ally that a note given in consideration of forbearance to sue, is stances. 
void, for want of consideration ; but when the cause of action 
forborne to be sued, is clearly illegal and void, as in the pre- 
sent case, the court is inclined to the opinion, that the notes ‘ 
given in lieu and in consideration of the gaming notes, or 
even as a compromise for them, or for forbearance to sue 
upon them, are contaminated with the illegal consideration 
upon which the original notes were given. If they were not 
so adjudged, the statute of gaming would be frequently, if not 
always evaded, because a note given in consideration of such 
notes might be frequently obtained, by making some deduc- 
tion in the amount, and extending the time of payment. 

In the course of the trial, the payee of the first notes was 
called as a witness, to prove the consideration, upon which 
those notes were given. His competency was objected to on 
the authority of Walton and Shelly, 1 Durn. and East, 296. . 
and some decisions at Nisi Prius, and a recent decision said to 
have been made in the middle Circuit, in which the principle 
adjudged in Walton and Shelly was recognized to be law in 
this State. The case of Walton and Shelly is the first case 
in the British law books in which the principle attempted to 
be established in that case, is to be found. That case was 
decided in the year 1786, two years in point of date after the 
act of the legislature of this State and more than ten years 
after the date of the 14th May, 1776, which was adopted by 
that act as the period by which to determine what British 
21 
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Statutes, and what part of the common law sheuld be in force 
in this State. If the principle settled in Walton and Shelly 
was not law in England on the 14th day of May, 1776, a for- 
tiori it was not law in Georgia on that day, and the adopting 
statute recognizes neither British common or statute law which 
was not in force in the Province of Georgia on thatday. But 
independent of this view of the question, there is abundant 
reason for rejecting the authority of Walton and Shelly in the 
courts of this State. That case is not authority in the Courts 
of Great Britain at this day. The case of Jordan v. Laish- 
brooke, 7 Durn. & East, 601. decided in 1798 in the same 
court that decided the case of Walton and Shelly, overturned 
the authority of that case, expressly, by three judges against 
one. The case of Walton and Shelly is remarkable for the 
circumstances attending it. The counsel for the plaintiff rely 
almost entirely upon cases recently decided, and which ap- 
pear not to have been reported. ‘The only reported case re- 
ferred to is in Viner’s Abridgment, an authority which the pre- 
siding Judge has never seen. ‘The counsel laid down as an in- 
contestible principle of law, that no person whose name is 
upon a negotiable instrument, is a competent witness, to im- 
peach its validity. The Judges, in their opinions, assume the 
same principle as settled Jaw, and what is still more surprising, 
the adverse counsel acquiesce in this assumption of court and 
counsel, but endeavor to draw a distinction to prevent its ap- 
plication. ‘They contended that the principle had been con- 
fined to instruments which were the immediate cause of ac- 
tion, which would have rendered it inapplicable in that case. 
In that case the instrument, the foundation of the action, had 
been given in consideration of two notes. The defendant 
called one of the indorsers of those notes to the plaintiff, to 


' prove that the notes were given for usurious consideration and 


the witness was repelled on the ground, that having indorsed 
it, and put it in circulation he was an incompetent witness to 
impeach its validity. We have seen that this was in 1786. 
Twelve years afterwards, in 1798, the case of Jordan and 
Laishbrooke was decided in the same court, when the princi- 
ple decided in Walton and Shelly was overturned and declar- 
ed not to be law. It was declared in that case, that no case 
had been decided in the courts of Westminster Hall, before 
the case of Walton and Shelly, in which the principle decided 
in that case had been recognized as law. The cases referred 
to in Walton and Shelly must therefore have been decisions 
at Nisi Prius. It may be properly asserted that the principle 
decided in that case is not supported by a single elementary 
writer on the law of evidence, of established reputation. But 
it may be said that the case of Walton and Shelly was decid- 
ed in the time of Lord Mansfield, and principally through his 
influence, and the case of Jordan and Laishbrooke in the time 
of Lord Chief Justice Kenyon, and that Lord Mansfield’s de- 
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cisions are entitled to more respect than those of Lord Ken- 
yon. Asa general rule this is willingly admitted. But in 
the two cases which are here the subject of investigation, we 
have only to consider the reasons upon which the two cases 
were decided. Fortunately, the reasons for both decisions 
are presented to the inquirer after judicial truth. We are 
not reduced to the necessity of deciding according to the au- 
thority of the presiding judges in either case. The commer- 
cial law of England is greatly indebted to the distinguished 
Lord Mansfield. Like other innovators he suffered his pow- 
erful mind to slide into error upon what appears to have been 
a favorite subject with him, the law merchant, which before 
his time was in a chaotic state. He appears to have been a 
decided friend of the commercial interest of his country, and 
in order to place it upon what he deemed solid ground, he 
departed from the established principles of evidence. Be- 
fore the decision of the case of Walton and Shelly the gene- 
ral rule was settled that all persons were competent to be 
heard as witnesses who were not interested, or were not infa- 
mous. Courts of law in England for the last hundred years, 
have very uniformly relaxed the rules of evidence established 
in more remote times ; and no Judge has contributed more to 
this relaxation than Lord Mansfield ; yet in the case of Wal- 
ton and Shelly, in violation of his general train of decisions, 
he retrograded, and excluded a witness on the ground of in- 
competency, who would have been admitted one or even two 
hundred years before, for in the case of Walton and Shelly, 
the witness was called upon to testify against his interest, if 
he had any. It is understood that the states of New York, 
Massachusetts and Pennsylvania have adopted the principle 
decided in Walton and Shelly. And even in South Carolina 
the same principle has been adopted. In the case of Craig v. 
Newton, (1 Const. Repts. page ) the majority of the 
court rejected the evidence of the maker in a case between 
an indorsee and indorser, on the ground that he was interest- 
ed because he was liable to the cost. But two of the three 
judges which formed the majority of the court, appear to place 
great reliance upon the case of Walton and Shelly. Judges 
Cheves and Nott dissented, holding the maker to be a compe- 
tent witness. Judge Colcock, before whom the case was tried, 
is by the reporter made to declare, that he considers there is 
no difference between indorsing a note knowing that it may 
be invalidated by his evidence, and forging. This opinion is 
given in the course of an argument to sustain the case of 
Walton and Shelly against that of Jordan and Laishbrooke. 
The extravagance of this opinion is only equalled by its folly. 
By indorsing a note the payee knew that he rendered himself 
liable to pay it, if the drawer did not. By giving evidence to 
exonerate the drawer from the payment of it, he imposed upon 
himself the obligation to pay it. Yet this act is held to be 
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as atrocious as forgery. ‘The decisions of the state courts 
are not authority in the courts of this State, for two reasons. 
First, because the adoption by the states of the British Statute 
and common law, is as variant, as the varied interests of the 
several States in local matters. And secondly, because the de- 
grees in which the British Statutes and common law have 
been changed by state legislation is also as various as there 
local interests. ‘Those decisions are of use in this State on- 
ly so far as their reasons are sound, and applicable to our 
statutes and the existing state of things here. The case of 
Walton and Shelly was decided to subserve the commercial 
interests of England, at the expense of all the other interests 
of that nation. For that reason it has been overruled even 
there. The state of New York is one of the most commer- 
cial states in the union. It is therefore not surprising that the 
principle decided in Walton and Shelly should have been a«lopt- 
ed in that state before it was reversed in England. ‘The cities 
of Boston and Philadelphia are commercial cities, and probably 
the Judges of those states have been principally taken from 
those cities. If so, that may account for the adoption of Wal- 
ton and Shelly by their courts. But if Judge Cheves has 
given a correct history of the decisions of New York upon that 
subject, (and there can be no doubt that he has) they have 
been laboring ever since the adoption of it, to evade its force. 
If the courts in South Carolina have adopted the principle of 
that case, they will in all probability adopt the same measures 
to get rid of it, which Judge Cheves charges upon the courts 
of New York. If the principle of Walton and Shelly has 
not been adopted in the case of Craig v. Newton, the decis- 
ion in that case is at least as indefensible. In Craig v. 
Newton, the action was by the indorsee against the indorser. 
The drawer or maker was called as a witness to prove notice 
to the indorser. <A verdict had been previously rendered 
against him on the same instrument. He was repelled on 
the ground of interest, because it was said by one Judge he 
was liable for the costs of the action; the other two Judges 
appearing to rely principally on Walton and Shelly. If he 
was liable to the costs of that action, it must have been in 
an action between the then plaintiff and him on the note. 
He certainly could not be held to pay the cost of the suit 
between the indorsce and indorser by any process issuing in 
that case. If the plaintiff had been cast in his suit, he would 
have had the right to sue the maker and recover of him the 
cost of the former action upon the same note; and if the 
plaintiff was successful in the first instance against the indor- 
ser, the indorsee had precisely the same right to sue the 
maker and recover of him the cost of the original action. 
The interest of the maker, therefore, was perfectly balanced, 
in which case Judge Colcock himself admitted he was a com- 
petent witness. Yet the witness was rejected by Judge 
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Colcock. Upon a full consideration of the cases of Walton 
and Shelly, and Jordan and Laishbrooke, and the reasons 
upon which those cases rest, the court decide, that the payee 
in this case is a competent witness. It rejects the authority 
of the case of Walton and Shelly on the following grounds: 

1. Because the principle decided in that case was first 
decided to be law more than ten years after the period deter- 
mined by the adopting act of this State. 

2, Because the principle therein decided is not now law in 
England, and never was, except from the year 1786, to the 
year 1798. 

3. Because the principle decided in that case is unsupport- 
ed by any elementary treatise on the law of evidence. 

4. Because it was evidently decided in subservience to 
the commercial interests of that country, to the injury of every 
other; thereby encouraging a spirit of favoritism at war with 
the genius of our constitution, and adverse to the tranquillity 
and harmony of our government. 


= @ QQ a-- 


IN WILKES SUPERIOR COURT, JULY, 1832. 


Suack vs. SLACK. 


Tus is a motion to obtain an order to compel respondent 
to allow the complainant an allowance in the nature of tem- 
porary alimony, and to defray the expenses of the libel for 
divorce now pending in this court. In support of this motion 
two cases were cited from the New York Reports. In oppo- 
sition to the motion, it was contended that the New York 
cases were by no means analogous to the case under consid- 
eration. ‘The cases in New York were founded upon the 
pendency of a bill for alimony. ‘The application was for 
temporary allowance by way of temporary alimony, and to 
prosecute the bill for alimony supported by affidavits which 
were not controverted by an answer. Here a bill of ne exeat 
has been filed and is now pending, which the respondent has 
not only answered, but has in fact denied all its material alle- 
gations. ‘The answer further shows that respondent is willing 
to cohabit and live with the complainant, and denies that he 
has driven complainant, his wife, from his house, and that she 
now is in possession of two negroes, the property of respon- 
dent. The answer also alleges that respondent has solicited 
complainant to return and live with him and promise to treat 
her kindly. Cases were read from the South Carolina Reports 
and others, showing that when the court decrees temporary 
alimony, it is only until the husband shall receive his wife, 
and promises to treat her kindly. Prathro v. Prathro, 4 


Dessau. Cha. Repts. 33, Purcell v. Purcell, 4 Hen. & Munf. 
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Siack 
v 
Moss. 


The court re- 
fused to order 
an allowance by 
way of tempo- 
rary alimony for 
a married 
woman, out of 
her husband’s 
estate, during 
the pendency of 
a libel for di- 
vorce, and a 
bill of “ne erx- 
eat,” when it ap- 
peared by his an- 
swer that the 
husband was 
willing to take 
her to his bed 
and board and 
treat her well. 
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SLack 


v. 
Svacx. 


The construc- 
tion put upon 
the st. of 22d 
Dec. 1823, in 
relation to dor- 
mant judgments, 
is, that when 
seven years 
have elapsed 
without any 
entry on the ft. 
fa. showing vi- 
gilance on the 
part of the plain- 
tift or owner, the 
judgmentis void. 
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507. Jelineau v. Jelineau, 2 Dessau. Cha. Rep. 50. Accord- 
ing to Ball v. Montgomery, 2 Vesey, 189, and Bullock y, 
Menzies, 4 Vesey, 798. alimony will not be decreed out of a 
separate estate where the husband promises to receive his 
wife and treat her kindly.(a) 

Per Curiam. Upon the authority of the cases cited by 
respondent’s counsel, and which are not contradicted by 
those cited for the complainant, I feel constrained to refuse 
the motion. Applications of this nature, generally appeal 
strongly to the sympathy of the courts, but in the case under 
consideration, there are circumstances to blunt that sympathy. 
The complainant is an elderly lady who has connected herself 
in marriage with a man much younger than herself, and whose 
family and connexions ought to have warned her against the 
matrimonial union which she has formed. It may be pro- 
ductive of the welfare of society to permit her to reap the 
fruits of her indiscretion, at least as far as the rules of law 
and the practice of courts of equity usually authorize : beyond 
that point this court will interfere to protect her against the 
consequences of her indiscretion, but no farther. The motion 
is overruled. 


> @QOQ«.- 
IN WILKES SUPERIOR COURT, JULY, 1832. 


Rene Srone vs. S. B. Heap, and R. H. Lone, Defendants 
in Execution, and Jesse Mercer, Claimant. 


In this case a fi. fa. had been levied upon a tract of land 
which was claimed by Jesse Mercer. The sheriff who 
made the levy, proved that the claimant lived on the land at 
the time the levy was made and also that Long, one of the 
defendants, lived upon it at a period subsequent to the date 
of the judgment. Plaintiff in fi. fa. contended that he had 
proved enough to remove the onus and put the claimant to 
the production of his title. This was opposed by claimant’s 
counsel. Pending the discussion it was discovered that more 
than seven years had elapsed between the date of the last 
entry and the date of the levy, and that the entry was sub- 
sequent to the 22d of December, 1823, the date of the act 
rendering judgments void after such lapse of time. The con- 
struction of that statute, which has been adopted by the 
judges in convention, is, that where seven years have elapsed, 
without an entry on the fi. fa. showing vigilance on the part 
of the plaintiff or owner, the judgment is void. In confor- 
mity with this construction, the fi. fa. now before the court 
is adjudged to be void and of no effect. 


(a) See also Head v. Head, 3 Atkyns, 547. Seeling v. Crawley, 2 Vern. 386. Ox- 
enden v. Oxenden, 2 Vern. 493. Angier v. Angier, Prec. in Chan. 496. 
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The counsel for plaintiff in fi. fa. then stated that the ad- 
ministrators of Stone believed the ji. fa. to have been satisfi- 
ed, but finding it with other papers of their intestate, they 
had felt it to be their duty to levy it upon property which 
they knew had belonged to one of the defendants since the 
date of the judgment. Evidence was then offered which 
proved that the fi. fa. had been satisfied with defendant’s 
money. The fi. fa. was ordered to be returned satisfied. 


+> @QO«-- 
IN WILKES SUPERIOR COURT, JULY TERM, 1832. 
Semmes vs. Porter. 
Assumpsit. 


‘T'n1s action has been brought against the defendant as exe- 
cutor de son tort. The plaintiff’s demand was for articles for 
the support and clothing of the three youngest children of 
Thomas Porter deceased, the testator. In the first clause of 
his will he directed, that his wife Mary Porter and his three 
youngest children should reside on the plantation whereon 
he died. Ina subsequent bequest, he gave his negroes dur- 
ing her life for her support, and the support of his three 
youngest children, of whom the defendant is one. In an 
alter clause of his will he gave to the defendant six hundred 
acres of land to be laid’off out of the tract whereon he lived at 
the time of his death, but that he should not take entire pos- 
session of his land: that his wife and his two youngest 
children should reside upon it. Nor after the death of his 
wife should the said Solon have entire possession of the land, 
if his two daughters should not be of full age or be married. 

Mary Porter died in the month of August, 1831, and left 
acrop of cotton on the land, which the defendant sold, and 
offers the will to show his interest in the cotton and contend- 
ed that the sale of it could not make him an executor de son 
tort. 

The court, upon the reflection that the case permitted, 
held that the cotton left on the plantation belonged to the 
estate of Mary Porter, and ought to be assets in the hands of 
her representative to satisfy the demand of the plaintiff and 
such other debts as might be due by Mary Porter in her life 
tme. ‘That the interest of the defendant in the land could 
notexempt him from the charge of intermeddling with the 
estate of Mary Porter deceased. ‘The jury found according 
to the opinion of the court. 
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oF aa A 
STone 


v. 
Heap and 
Others. 


Although a 
son under his 
father’s —- will, 
may have an 
interest in the 
crop _ growing 
upon land de- 
vised, for the 
support of him- 
self, his mother 
and other chil- 
dren; if his 
mother die, and 
he seizes “upon 
the crop without 
being appointed 
executor or ad- 
ministrator of 
his mother, his 
interest in the 
crop will not 
shield him from 
liability as ex- 
ecutor de son 
tort. 
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WARREN, 
, Qe > ¥4 
rays. IN WARREN SUPERIOR COURT, APRIL TERM, 1832, 
SS a 
Roe and“ - 1 : é 
Qibers = Ricuarp Ror and Kencuen Harrison, Tenant in possession, 
PP ind and Joun Kicnens, Security Appellant vs. Joun Dog 
Neat. ex dem. ‘Tuomas Neat, Respondent. 
Ejectment. 


ot it ‘Tuas action was brought upon a sheriff’s title for five hun- 
society that dred acres of land, more or less. ‘The land was levied upon, 


cea mag a and sold as the property of Crassus Few. Neal proved that 
should be inter- Harrison lived upon the tract of land generally known to be 
poset ae aa the property of the defendant in execution. He also proved 
same is subject that the guardian of Crassus Few had rented out part of the 
sheik, yet’ the tract, but not any part of the land in possession of Harrison, 
law | resulating Who had been in_ possession for more than six years. The 
ecmiaiee, ‘not Plaintiff? here notified the defendant that he had closed his 
mavlatry. evidence. Defendant then moved for a nonsuit, on the 
Morell, ante, 72. ground that plaintiff had not made out such a case as to en- 

In cases of title him to recover. Plaintiff’s counsel contended that the 
claim to land, production of sheriff’s title, and proving that the deed cover- 


r sehacpitcat ed the land whereon defendant lived, was sufficient to war- 
ys 


proof of the pos- rant a recovery. ‘That as defendant had failed to put ina 
session ofthe de- claim to the land, when he lived upon it, the law presumed 


fendant in execue 


oft at the date he claimed under the defendant in execution. ‘The law re- 
ofthe W4sment, quired the sheriff to notify the tenant in possession, whenev- 


or subsequent to 


it, and though er he levied upon land, and the presumption of law was that 
yee last ca, the notice had been given. That the practice in this State 
dence of title, it Ought to be different from that of other States, because the 
to sy apron laws of this State required persons having title to property 
ant to the pro- levied upon to claim it, and have their title to it settled by the 
duction of his ti- oo: ml x | 
tle. decision of the court. ‘That the interest of the community 
Waa: caiaal required that his claim should be put in: ‘That when a claim 
that the clerk of Was not interposed, the presumption of law was, that the per- 


ie court of Or son in possession held under the defendant in execution. 


ordered by that That to decide against this presumption was to decide against 
vermit anoriae the interest of the community in favor of the individual who 
be Was in possession at the time of the levy. That his title, ifa 


nal paper to be 
tance out of his good one, would not be defeated by deciding in favor of the 
copy was allow- presumption contended for ; because his failure to put in his 
and. the cone Claim did not defeat his title. In the presen , : 

» evidence: ] lid t defeat | title In the “sent case. if he was 


and the court 


ray heascbal able to produce a legal title, he would prevail. 
me ‘copy to be = LHe Courr. ‘The law regulating claims is_ permissive and 
under seal. _ pot mandatory. It is however admitted, that it is for the be- 


1830, Pann. ’ nefit of the community, that claims to property levied upon 

121. should be made ; because in that event, purchasers at sheriffs 
The recording Sales would be safe in their title ; that it would be for the be- 

or not recording nefit of society that all conflicting claims to property should 

a deed concerns 5 

no one, except be settled before sale by the sheriff. It is true that the law 
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does not require a person having title to property levied upon 
to interpose his claim. ‘That the interposition of a claim cer- 
tainly subjects the claimant to the expense and vexation of a 
lawsuit, whereas the failure to claim might eventually exempt 
him from that expense and vexation, still it was for the inter- 
est of the community that the claim should be interposed. 
The practice of the Superior Courts however has been always 
to require the proof of the possession of the defendant at the 
date of the judgment or subsequent to it. That possession is 
the weakest evidence of title, but that proof had always been 
considered sufficient to put the defendant on the production 
of his title. 

The plaintiff might in this case prove that defendant was 
in possession under the defendant in execution or might pro- 
duce the title of the defendant in execution. 

Defendant’s counsel objected, that plaintiff, having notified 
defendant that he had closed his case, could not produce any 
further evidence. 

The court suggested that it was for the interest of both 
parties that all evidence applicable to the case should be pro- 
duced, as it was a case in the last resort—that if the evidence 
was rejected, it would produce another action of ejectment. 
This suggestion being acquiesced in, the plaintiff produced 
the copy of a grant from the State to Ignatius Few, for 925 
acres, and the copy of the will of the grantee, by which he 
bequeathed the said land to Crassus Few, defendant in exe- 
cution. The will further disclosed the fact that the land was 
in possession of one Davidson, and that suit was about to be 
commenced against him. When the copy of the will was 
produced, defendant’s counsel objected that the original only 
was evidence. Plaintiff proved that he had applied to the 
clerk of the court of ordinary, when the will was on file, and 
the clerk refused to deliver the original, saying that the court 
had directed him not to permit any will on file to be taken 
out of his office. The court decided that the copy might 
then be read in evidence. Counsel further objected that the 
certified copy produced was not under the seal of the court 
of ordinary, nor was there any certificate that there was no 
seal of office. The court decided that the provisions of the 
act of congress, directing how the records of the courts of one 
State to another should be certified, did not govern this case, 
which embraces a certificate from the clerk of the court of or- 
dinary of the county of Columbia, in this State. That there 
was no law of this State requiring the seal to the clerk’s attes- 
tation ;(1) the certificate was, therefore, admissible evidence 
in the case. The plaintiff then closed his case. 

The defendant derived title from Baxter Jordan, the gran- 
tee of 200 acres. In deducing title, a deed was produced, 


(1) See acts of 1830, Pamph. p. 121. 
22 
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those who derive 
title from the 
same feoffor by 
a deed of subse- 
quent date. 


Deeds more 
than 30 years 
old need not be 
proved when 
possession ace 
companied the 
deed from its exe 
ecution, and that 
the act of 1785 
did not innovate 
upon the English 
law respecting 
ancient deeds. 

Gilb. Law of 
Evidence, 94. 


Hearsay evi- 
dence is not ad- 
missible to prove 
age. 

See 3 Term 
Reports, 707, 
where hearsay 
evidence is fully 
discussed. 
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warass, dated 1793, and it was proved that possession had followed 


uly, 1883, the execution of the deed. The deed had not been recorded, 
Peg The plaintiff’s counsel required that the execution of the deed 


Others be proved according to the act of 1735. ‘The court inquired 
rm if the plaintiff derived title from the feoffor. The reply was 
NEAL. that he did not, but that he derived title from another grantee, 
The court decided that the deed not being recorded, concerns 
no person except those who derived title from the same feof- 
for, by a deed of subsequent date to that produced by defen- 
dant. ‘The court also decided that deeds more than thirty 
years old need not be proved, where possession accompanied 
the deed from its execution, and that the act of 1785 did not 
innovate upon the British law respecting ancient deeds. The 
defendant here closed his defence. 
The plaintiff offered, as rebutting evidence, the answer of 
Thomas White, (executor of Ienatius lew, to prove the age 
of Crassus Few,) who swore that he knew nothing of his age 
except from information, and that he believed from that in- 
formation, he was about 22 years old when he died. This 
evidence was objected to by defendant's counsel, as hearsay 
evidence ; and that hearsay evidence in this case was inad- 
missible. The objection was sustained by the court, and the 
evidence repelled 
The case was then submitted to the special jury, who found 
for the defendant. 


~@Qo«-. 
IN OGLETHORPE SUPERIOR COURT, OCTOBER TERM, 1830. 


Revsen Jorpan vs. The Heirs and Distributees of James 
A. Brapwey. 


sae ee Bill in Equity filed by the executor of James A. 
ak ns will, ; : a ss 

directs that, «If Bradley deceased, praying the direction of the court in the 
any of his slaves execution of the will. The will, among other things, directs, 


should desire to : j 
go to the Afri- that if any of his slaves should desire to go to the African 


ee weeny: Colony, they should be permitted to go, and their expenses 
to the port of embarkation should be paid. 


permitted to go, 
lage <; In opposition to the bill, the act of the State of Georgia 
port of embar- Was read, which prohibits the manumission of slaves, which 
aad” should be act refers to preceding acts for the same purpose. ‘The act 
is not void un- Of 1818, declares every will or other instrument, intended to 
Tele nc ts *f give freedom to slaves, to be null and void. 

inconsistent By the Court. The act of 1818, (Prince’s Dig. 465.) and 


ith tk 
oo sa a those which preceded, were intended to prevent the emanci- 


3 aaa pation of people of color in this State, where their presence 
ecuted, 


could not fail to be injurious to the slave population. ‘This 
is the evil intended to be prevented, and it is to guard against 
this evil that the provisions of the said statute, and those 
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which preceded it, were enacted. This will does not con- 
template that the slaves emancipated by it will remain in the 
State, to the annoyance and injury of the owners of slaves. 
It therefore does not come within the reason of the law. It 
is not calculated to produce the mischief intended to be 
guarded against by the legislation of the State, upon this sub- 
ject. The policy of our legislation since 1798, has certainly 
been unfavorable to the increase of the number of slaves in 
this State. ‘The Constitution of that date roundly prohibits 
the importation of slaves into this State from Africa or other 
foreign places after the first day of October of that year. 
(Prin. Dig. 559.) 

It has been suggested, that there is no fund out of which 
the expenses of sending the slaves to a port of embarkation 
can be defrayed. ‘This ought not to be considered an in- 
surmountable obstacle, because it is probable that the Coloni- 
zation Society will pay the expenses, if it be necessary. 

Upon the best consideration which the court has been able 
to bestow on this case, it is of opinion, that neither the letter 
nor intention of the several statutes of this State, are in oppo- 
sition to the provisions of the will of James A. Bradley de- 
ceased, in regard to his slaves. ‘The preamble to the act of 
1818, shows conclusively the nature of the evil intended to 
be remedied by that act, and that evil will not be produced 
or increased by the execution of this will, in accordance with 
the obvious intentions of the testator. Neither the laws nor 
the settled policy of the State interpose any obstacle to its 
execution in relation to the slaves. 

It is presumed, that the executor in this case is as compe- 





gration to the African Colony, as this court is to direct him. 
If the court were placed in his situation, it would endeavor 
to convene the legatees of the estate and some of the most 
respectable neighbors, and proceed in their presence to inter- 
rogate the slaves, as to their desires under the will, and take 
memorandums of their several answers. Should any of them 
desire to go to Africa, they should be immediately disposed 
of according to the provisions of the will. If there be a defi- 
ciency of funds to defray their expenses to a port of embarka- 
tion, those desiring to emigrate might be hired out, till the re- 
quisite sum should be obtained. 








tent to ascertain the desire of the slaves, touching their emi-. 
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the amendment 
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his county. 
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TALIAFERRO SUPERIOR COURT, JULY, 1852. 
Bircu vs. Roserts. 
Assumpsit. 


In this case an order to amend the writ had been entered 
at January term, 1831, but no amendment was made until 
subsequent to the last term, and no new order for amendment 
was entered at that term. At this term it is contended by 
the defendant, that the amendment not having been made 
before the succeeding term, could not be made afterwards 
without a new order for amendment, and that such had been 
the uniform practice of the court in this circuit, which was 
admitted by the court. The case was continued by plaintiff 
with leave to amend the writ. 


+O QO«- 
IN FRANKLIN SUPERIOR COURT. 


Joun Morris, Indorsee, vs. Cuartes McCuarn, Maker, and 
Joun Mornis, Indorser. 


Assumpsit. 


‘Tne declaration in this case stated that Charles McClain 
was the maker of the note sued on, and that he resided in 
the county of Rabun in this State; and that John Morris 
was the indorser and lived in the county of Franklin, where 
suit was brought against them both. 

At the appearance term, the counsel for defendant McClain, 
moved the court to dismiss the case, on the ground of want 
of jurisdiction, as the declaration of plaintiff showed McClain 
to be nota resident of Franklin county where suit commenced 
—That the indorser living in Franklin did not authorize the 
maker to be sued in that county; that the sfatute of 1826, 
only authorized the indorser to be sued in the county where 
the maker lived. 

Per Curiam. ‘The decision of this question must depend 
entirely on the construction given to the statute of this State, 
passed 26th December, 1826, (Daw. Dig. ) declaring the 
liability of indorsers of promissory nofes. ‘This statute ap- 
pears to have been passed for two objects. One was to dis- 
pense with the notice before that time required to be given 
to indorser, of a demand and refusal in order to bind them. 
The other to enable holders of promissory notes to sue the 
makers of notes and the indorsers in the same action. It 
cannot be considered necessary to support suits like the 
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present, in order to effect either of these objects. But on 
the contrary, much injustice would be done, if such a con- 
struction of the act of 1826 should be given as is now con- 
tended for by plaintiff. A person living in Rabun county 
gives his note payable at a certain day; before the note 
becomes due, it finds its way to Chatham or Camden and is 
indorsed by soine one living there ; Suit is commenced in the 
county where the indorser lives, and a copy sent to Rabun 
and served on the maker, and he compelled to defend the 
suit in a court some 300 miles from home. ‘This would 
certainly be to deprive him of the benefit of the constitutional 
privilege of being sued in the county where he lived, except 
in certain cases. What are those exceptions? The case of 
joint promissors and obligors. When he intends to subject 
himself to these exceptions, he does so voluntarily in joining 
in the note when made, or indorsing it afterwards—but when 
he makes a note alone he does not subject himself to the 
exceptions, nor can he be considered as consenting to be 
deemed a joint promissor with any one who may afterwards 
indorse his note and reside in a remote corner of the State. 
The motion sustained and case dismissed. 


- @BOu-- 
IN WALTON SUPERIOR COURT. 
Carmicnarn vs. Penpteton and A. B. Horr, Attorney. 
Illegality. 


Tne legal points arising in this case have been brought up 
on affidavit of illegality, founded on the following facts. Holt, 
an attorney, commenced a suit in favor of Pendleton v. Car- 
michael in the Inferior Court, Pendleton at that time residing 
out of the county of Walton. On the trial Pendleton recov- 
ered a verdict from which Carmichael entered an appeal to 
the Superior Court. Pending the appeal Carmichael filed a 
Bill in Equity, for discovery in aid of his defence at law. Be- 
fore any proceedings were further had, Pendleton dismissed 
his suit, and the Bill of course was at an end. And the pres- 
ent fi. fa. was issued against Pendleton and Holt his attorney, 
for all the costs accruing in the common law case, and also 
the costs of the Bill filed in aid of defendant’s plea at law. 
Holt the attorney now alleges that he is not liable. 

Ist. Because, the suit commenced by him for Pendleton in 
the Inferior Court, was on sundry items in an account, on 
which suit had been brought before in the Superior Court and 
which were stricken out on that trial, and that Pendleton 
then lived in Walton county, and the second suit in the Infe- 
rior Court must be considered only as a continuation of the 
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FRANKLIN. 
Syn’ 
Mo pris 


v. 
Mec’Criain, 


An attorney 
who institutes a 
suit for a client 
living out of the 
state or out of 
the county 
where the de- 
fendant resides, 
is lia le for all 
costs, in the 
event of the 
suits being dis- 
missed or his cli- 
ent cast. Or if 
he recover and 
judgment be en- 
tered up and ex- 
ecution issue, 
and there is a 
return thereon 
of no property, 
he is still hable 
for the costs. 
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WALTON, 
Pw! 
CARMICHAEL 


v. 
PENDLETON, 
and Another. 


PECISIONS OF CASES IN THE SUPERIOR COURTS 


first, or a renewal of it as authorized by our statute and there- 
fore he was not liable under the law for the costs. 

2d. That if liable at all, his liability extends only to the of- 
ficers’ costs, and not to the costs of witnesses’ fees. 

3d. That he is not liable for the costs paid by Carmichael 
on entering the appeal, or for the costs of filing the bill in aid 
of his defence at law. 

By the Court. ‘The liability of A. B. Holt, one of the de- 
fendants in the above fi. fa. arises entirely from the statute 
of this State on that subject, and the extent of that liability 
must therefore be determined by a proper construction of that 
statute. (Prince’s Dig. 225.) 

If we look to the letter of the statute it will be seen that 
its terms are broad enough to include any costs whatever. 
The statute declares that when any attorney shall institute, 
&c. in behalf of any person or persons, residing out of the 
state or county, &c. such attorney shall be liable to pay all 
costs, §-c. and that it shall be lawful for the clerk to issue ex- 
ecution against said attorney for the amount of the costs of 
said suit. It would seem also that the evil intended to be 
remedied by this statute, would require that the attorney 
should be rendered liable for all costs. The evil was, that 
frequently suits were instituted for and in behalf of persons 
residing out of the State, or in remote counties, against defend- 
ants, who would be compelled to expend considerable sums in 
costs in defending such suits; and when they were prepared 
for trial, the plaintiffs either neglected their causes and were 
non-suited, or cast on the trial. If it happened that plaintiffs 
lived out of the State, the judgment for the costs bound not 
their property, and the officers of court must, with the defend- 
ant, lose their costs or sue on the judgment in the State where 
plaintiffs lived. And frequently the officers and defendants 
might not know where the plaintiff lived, and if they did, it 
Was not proper that they should be subjected to the inconve- 
nience of pursuing the plaintiff out of the State, or even in re- 
mote counties, tocollect his costs. It was such an inconveni- 
ence the statute intended to obviate by making the attorney 
liable. He took the fee, and commenced the suit of his own 
free will, and takes upon himself voluntarily the risk of the 
costs and the punctuality cf his client. And it is certainly 
better that he should lose it than the officers who have no dis- 
cretion in the performance of their duties. The attorney in 
such cases must be held liable for all the costs his client would 
be liable for. And his client here would be liable for the costs 
paid by Carmichael to enter the appeal, and also for the Bill 
which he was compelled to file in aid of his defence at law. 
As to the witnesses’ costs the attorney is as liable as his client 
would be. 

The other ground taken by the attorney, that the items on 
which the suit was brought in the Inferior Court, were those 
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which had been sued on before in the Superior Court with = waxron. 
other items, but were stricken out, cannot avail him. If his woaoe 
client had removed from the county of Walton before he C4®™1cHaer 
commenced the second suit, he should have required security Pexpterox 
for costs. ‘This second suit comes within the letter of the 94 Another. 
statute, and certainly within the inconvenience intended to be 
remedied. 

The illegality must be dismissed, and the fi. fa. proceed. 


9 @QO«- 
IN CLARK SUPERIOR COURT, 
Barnett vs. The Justices and Totty & Co. 
Certiorari. 


Tue petition and return of the Justices in this case, show- A certiorari 
ed that a quantity of leather and shoes had been levied on per st 
as the property of one Silas Crawford by virtue of fi. fas. the ground that 
; sticge’s C “a ‘VU ¥ si P N the ustices 
from a Justice’s Court; in favor of John ‘Totly and Co.—that Court. hed soe 
the property was claimed by William B. Barnett in terms of interpreted the 


the law.—There was a trial before a jury, who found half of [°¢@!, fect of 
the property subject, the question of liability turning on the of — agreement 
fact whether Crawford and Barnett were partners in the shoe- yroducedm ex- 
making business. Considerable evidence as to this fact was 
given in by both parties. In addition to circumstances given 
in evidence, the articles of agreement between Crawford and 
Barnett were also given in evidence. Some grounds of error 
in the court below are taken in consequence of the rejection 
by the court of the award of arbitrators, which it was plead- 
ed or alleged bad been made by them in an arbitration, sub- 
mitted to by the parties before that time, of the same subject- 
matter of dispute. 
Per Curiam. It will not be necessary to consider the er- 
rors assigned with regard to the rejection of any evidence by 
the Justices, as the other ground must be considered as sufhi- 
cient to sustain the certiorari. Whether this agreement be- 
tween Barnett and Crawford, strictly speaking, constitutes a 
copartnership or not, need not be determined, for if taken 
as constituting one, such copartnership must be controlled in 
its terms by the written agreement, between the parties to it. 
In the return of the Justices in this case, the agreement, or 
the part they considered material to the case, is set forth in 
these words.—* That Crawford was to have no interest in the 
shoes until they were sold, and then at the expiration of each 
year he was to have half the profits.” If then this condition 
in this agreement is to be effective, and in any manner subserve 
the intentions of the parties, the shoes must be protected 
from Crawford’s control ; indeed he is declared to have no in- 
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crank. terest in them, and if so, none can be levied onas his. Ip 

wr ~ giving effect to this agreement, a remedy is not taken from 

Barsetr Craw ford’s creditors to “get their money, as a garnishment of 

The Jvcrrcrs Barnett before the profits were divided, would reach Craw- 

ant Others. ford’s share of them. ‘The shoes cannot be legally levied on 
as Crawford’s. 

The certiorari must be sustained, and the levy in the court 


below dismissed. 
+ OBO e-- 
IN GWINNETT SUPERIOR COURT, MARCH TERM, 1832. 
Srarp vs. Partiow. 
Malicious Prosecution. 


Tosupportan ON the trial it appeared by the evidence of the constable, 
action for mali- that he met the plaintiff (who had heard of his having the 
agg pot ne. Warrant) who ordered him not to come any nearer. The of- 
cessary to prove ficer then promised not to arrest him—they met—conversed 
an arrest. 

about the matter, and on persuasion, the plaintiff agreed to 
nthe ome’ go before the magistrate and have a hearing. Plaintiff was 
one dollar, and discharged for want of evidence. Magistrate and constable 
oo “y, Doth swore that plaintiff was never arrested. No express ma- 
the plaintiff was lice was proven, but sufficient want of probable cause to take 
entitled to 2° the cause to the jury. 
damages. The jury found a verdict of one dollar for plaintiff, and 

said nothing about costs. 

‘The defendant now moves a rule to set aside this verdict 
and enter a nonsuit, on the ground, Ist, That there was no 
arrest proven—and 2dly, Because no express malice was 
proven, the charge being for malicious mischief, which isa 
mcre trespass. 

By tie Convention. This action of malicious prosecu- 
tion can be maintained without an arrest. Malice and want 
of probable cause are the foundations of this kind of action, 
and damages are given as well for the injury a man may sus- 
tain in his reputation as for his personal suffering. The com- 
mencement of the prosecution without probable cause, show- 
ed a disposition to harass and vex the plaintiff, and injure his 
character. Many cases are found in the books where this ac- 
tion has been supperted, when a bill has been preferred before 
the grand jury and not found by them, and where it does not 
appear that any arrest was made. (Harmer v. Darling, Bur- 
rows, 1971.) 

In this case, however, the plaintiff was by the act of de- 
fendant put to the necessity of going before the Justice, sub- 
mitting to a trial, and was discharged for want of evidence. 
His not being convicted was not from the clemency or good 
feelings of defendant, but from his innocence. 
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As to the other ground, it is sufficient to say, that malicious _ow:rerr, 
mischief is an offence indictable, and not a mere trespass. ae oe 
The rule is discharged. a Hi 
AP 
The defendant has raised another question in this case, as Panriow. 
to costs—contending that plaintiff is entitled to no more costs 
than damages. Decided by the Convention, that plaintiff 
was entitled to no more costs in this case than damages. 


2 @ QO x. 
IN HABERSHAM SUPERIOR COURT. 
Dor ex dem. Hammonp vs. Roe and Reppin, Tenant, &c. 
Ejectment. 


In this case, both parties claimed title from Kneeland Tyner, . 
the grantee. On the second day after issuing the grant (Au- Leg deeds, 
gust, 1824,) a deed was executed by Keeland Tyner to one — ps done 
Alexander Bryan, who, in October, 1830, executed a deed prenatal “he 
conveying the land to John H. Hammond, the plaintiff ; in a the statute, Be- 
few days after, Hammond had both deeds recorded. poi “en 


The defendant exhibited in evidence, a deed from Knee- the same footing 
in other respects, 


land Tyner to himself, for the land in dispute, dated April, the oldest is to 


1827, and recorded December, 1829. be preferred. 


The defendant contended that his deed, according to law, Where two 
held the land, having been first recorded, and so required the 2's ¢iaim te 
court to charge the jury. grantee, the 

It was also contended for defendant that plaintiff could not emg ote 
in law recover, because the deed to Bryan was from Keeland ter of fact, to be 
Tyner, and the grant to Kneeland Tyner, notwithstanding a dha 
the defendant’s deed was also from Keeland Tyner, and not 
from Kneeland Tyner, and so required the court to charge 
the jury. 

The court charged the jury, that neither of the deeds being 
recorded in the time required by the statute, they must stand 
on the same ground as to all the consequenees of not record- 
ing deeds. The recording gives no preference to deeds, un- 
less done within time, and in this case both deeds being ih a 
similar condition as to the recording, the oldest deed must 
have the preference. 

On the second point, the court charged that the identity 
of the maker of the deeds was a matter of fact for the jury 
to decide—that in this case the deed of the defendant was by 
the same person as the one who had conveyed to Bryan (to 
wit) Keeland T'yner—if this Keeland Tyner be not the gran- 
tee, then the defendant can take nothing by his deed, and 
there being a demise in the name of Kneeland Tyner the 
grantee, a recovery may be had in his name, as it will not ap- 

23 
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nasensas. pear that he has ever conveyed, unless he has done so in the 
wry = name of Keeland ‘Tyner. 


DF ex dem. 
Hammunp silt 


v. 
Roe anl R-p- 
= IN CLARKE SUPERIOR COURT, auGusT, 1832. 


Joun G. Pozerts, Administrator, &c. vs. Witiiam A. 
Carr, Executor, &c. 


Bill for Discovery, Account and Legacy. 


_Athoush asa Tay bill has been filed by the complainant as the adminis- 
bs trae, that he trator of James George deceased, to recover of the defend- 
ert beim’ ant as the executor of Thomas Carr, a legacy bequeathed in 
dy of he le a and by the last will and testament of Robert George, to which 
ye wall the said ‘ihomas was appointed executor.—On the trial 
ee tm st of the cause, the principal question arising, and on the deter- 
co mination of which the case.depended, was the construction 
dirtheimned= to be given to the clauses in the will of Robert George, which 
Io wee “? were supposed to convey the legacy sought to be recovered. 
ihe The clauses of the will are in these words. “3d. I give and 
give unto my bequeath unto my brother Jordan George, two notes of two 
ecient + Bi thousand dollars each, given by Daniel Low and William Low, 
t» be vesied in and one five hundred dollar note given by Grimes Nicholson 
“apelin and Co. to Greenwood, also one note for forty dollars, given 
to be annually by Charles Harris, to him and his heirs forever, subject to a de- 
> age A duction in the hands of my executor of one thousand dollars 
exesntor during to raise a fund for the support of my brother, James George.” 
Ne pgs “4th. [ give unto my brother, James George, the sum of 
— fobs 100 dollars, to be vested tn bank stock, and the net proceeds 
mere in‘eres:,a; tO be annually drawn and paid to him by my executor, during 
a. _ the life time of the said James.” 

av. =——SS”~—S:*s he comp lainant’s counsel contended that the 81000 were 
‘ given unconditionally to James George, and vested absolutely 
in him, and, on his death, constituted a part of his estate, and 
as such was recoverable by his administrator, the complainant. 
The counsel for defendant contended that only a life estate 
was vested in James George by the will, and on the death of 
said James, vested in the residuary legatee of said Robert, 

one being appointed in and by the said will of said Robert. 
By the Court. The first duty of a court, in the construe- 
tion of a will, is to ascertain, if it be possible, from the words 
of the will itself, the intention of the testator, and to carry 
that intention into effect, if such intention be not contrary to 
law. There would be no violation of any provision of law, 
Jet either construction contended for prevail. The first inten- 
tion of Robert George is quite clear. He intended to raise a 
fund for the support of his brother James during his life, and 
that such fund should be vested in bank stock, and the net 
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proceeds paid by his executor to that object. What should 
be done with such fund after the death of said James, is not 
set forth clearly in the will, and creates the present question, 
to be settled according as we may ascertain the intention of 
the testator. ‘hat the testator intended that James should 
take only a life estate, may be reasonably inferred, first, from 
the fact that the fund is one only for maintenance or support, 
which purpose must necessarily cease with the life of the said 
James. And secondly, from the fact, that the payment of 
the net proceeds of the fund, being expressly limited to the 
life time of the said James. And thirdly, from the nature of 
the security in which this fund is to be vested. Bank stock 
most usually, if not from necessity, is in the name of the per- 
son who is authorized to draw the dividends. If this stock 
had been taken in the name of James George, he alone would 
have drawn the dividends, and not the executor, Thomas 
Carr. And James George would have been enabled legally 
to have sold and disposed of the fund itself, as well as the net 
proceeds ; and certainly such a proceeding would have been 
to defeat the expressed intention of the testator. To have 
prevented this control.of James over the fund and the pro- 
ceeds, and to enable the executor to perform the duty re- 
quired of him, in paying over the proceeds, it would be neces- 
sary that the Bank stock should have been taken in his name, 
or be entirely under his control, by being in the name of the 
estate of Robert George, in either of which events, at the 
death of James, his representatives could not recover it. It 
is true as a general principle, that the gift of the interest vests 
the body of the legacy, but it is believed that in such cases 
the gift of the interest is unconditional, and placed under the 
immediate control of the legatee. If this principle were ap- 
plied to the bequests under consideration, it must be obvious 
to every one that the wish of the testator would be defeated. 
It would be to place the legacy. fund and proceeds at the 
disposal of James George, when the testator has expressly de- 
clared that his executor should pay out annually the net pro- 
ceeds to the said James. Could James George sell or dispose 
of in any way the fund directed to be vested in Bank stock 
by this will? He could not, for the object of the testator 
seems to have been-directed to the prevention of such an 
event; there being no time fixed by him when this control 
of his executor should cease, and that of the legatee com- 
mence. When any period of time is mentioned as limiting 
the performance of the executor, it is the life time of the le- 
gatee, showing, in the opinion of the court, an intention to 
restrict the interest of James George in this fund, to his life 
time. The object of Robert George appears to have been to 
provide for the support or maintenance of his brother James, 
and a gift of the interest or proceeds of a fund for that pur- 
me cannot be considered as vesting in the legatee the fund 
itseif. 


179 


CLARKE, 
August, 1832, 


Roserrs, Adm, 


v. 
Carr, Exr. 
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eLARKE This will also appoints a residuary legatee, in general terms, 
August, 1882. without mentioning any residue as then being of his estate, 
thereby seeming to indicate a belief or knowledge that there 
would be at some time some portion thereof not finally dis- 
Cara, Exr. posed of by the antecedent clauses of his will. The evidence 
in this case, also discloses a fact which goes to support very 
strongly the construction drawn from the words ; it is this, 
that James George was a lunatic. James George being thus 
unfortunate, there was no inducement for his brother Robert 
to provide further, than for his maintenance during life ; none 
to provide for his children, for it would have been unreasona- 

ble to anticipate his having any. 

The court is therefore of opinion that the intention of the 
testator is manifest, and that he intended, not to give the 
$1000 absolutely to James George, but only a life estate 
therein ; such intention, violating no rule of law, must be 
carried into effect—the said James having departed this life, 
his estate has determined and ceased, and that his representa- 
tive can take nothing under this will. 


The case turning on this question, the complainant dismiss- 
ed his bill. 


Roperrs, Aim. 
v. 


= --»» 8Oe@«:-- 
IN WASHINGTON SUPERIOR COURT. 
Newsom vs. Harris. 
Debt. 


Bei Et give Iw this case a verdict being rendered for the plaintiff, he 
mages, it is Moves for a new trial, and rests on the insufficiency of the 
Send sa damages chiefly, to sustain the motion. 
granting anew ‘This action is on a bond to make titles to a tract of land 
trial. sold by defendant to plaintiff. ‘The breach was clearly prov- 
In an action en, and the only question that arose was as to the measure 
es themestne Of the damages. It was in evidence that plaintiff gave three 
of damages is hundred dollars for the land, and that the defendant subse- 
eee of the quently sold it for six hundred dollars to another person ; the 
ef the breach. defendant having an interest in the land as heir to an estate, 
to which the land belonged, of which estate he was adininis- 
trator. The verdict is for the price paid for the land with 
interest. 


_ A diversity of opinion has existed on the question, whether 
in such cases the price paid, with interest on that sum, or the 
value of the land at the time of the breach, should form the 
true measure of damage. The court adopts the latter as much 
more safe and consistent with justice. In this case it is ap- 
parent that the aloption of the former measure by the jury, 
contrary to the instruction of the court, works injustice, as it 





OF THE STATE OF GEORGIA. 


but returns to the plaintiff his money with simple interest, 
while the defendant has not only enjoyed the use of that sum 
for many years, but also the increased price of the land, which 
land should have been, upon every principle of justice, in the 
ossession and enjoyment of the plaintiff. 

Believing that this verdict is contrary to law and evidence, 
and that by it justice is not rendered to the plaintiff, the court 
orders that it be set aside, and a new trial granted. 


1 @@O«-- 
IN WASHINGTON SUPERIOR COURT. 
Jorpan vs. The Administrators of Jorpan. 


Verdict for Plaintiff, and Motion for New Trial 
by Defendants. 


Case. 


Tue defence to this action is a failure of consideration. 


The consideration for the notes, to recover which the, suit 
is brought, was the plaintiff’s interest in a tract of land on 
which the plaintiff then resided, an interest well known to the 
intestate of the defendants. ‘This interest was relinquished 


by the plaintiff to the intestate, and he was immediately put 
by the plaintiff in the peaceable possession of the land, which 


possession has never in any way been disturbed. 

At the trial, the questions which arose were, 

Ist. Could the defence be sustained by proof of a partial 
failure of consideration ? 

2d. Could the defendants, being in the peaceable and un- 
disturbed possession of the land for which, or a special inter- 
est in which, the notes were given, resist their recovery at law, 
from a mere apprehension that they might possibly at some 
future time be disturbed ? 

These questions were decided in the negative, and the 
court, upon advisement, believes properly so decided. 

The court held at the trial, and still holds, that the sale of 
a special interest in land does not amount to a general war- 
ranty of title; and that the recital in the relinquishment made 
by the plaintiff to the defendants’ intestate, of a promise from 
their father to make him title, did not constitute a warranty : 
especially as the title was known by the intestate to be in the 
father at the time he purchased the plaintiff’s interest, which 
he did at the suggestion, and upon the advice of the father, 
who promised if he would, to give him title. 

Having well considered this case, and believing the verdict 
to be right, and in accordance with law, equity, and justice, 
the motion is refused. 
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WASHINGTON, 


SS aA 
Newsom 
v. 
Harris, 


To an action 
uponfa note, the 
defendant will 
not be allowed 
to prove a pare 
tial failure of 
consideration. 


A sale of a 
special interest 
in land does not 
amount to a 
warranty of tie 
tle; and if the 
relinquishment 
to the purchaser 
simply recites 
the promise of a 
third person to 
make title, this 
will not consti- 
tuteaw arranty. 


A purchaser 
of a special inte- 
rest in land, who 
gives his note for 
the —_ purchase 
money, and 1s in 
quiet possession 
of the land, shall 
not be protected 
from the pay- 
ment of the note, 
from a mere ap- 
prehension of 
being disturbed 
at some future 
time. 
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WASHINGTON. 
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JorRDAN 

v. ite 
Adm’r. of Green H. Jorpan vs. The Administrator of Britton 
JORDAN. JorvaAn. 






Assumpsit. 





An adminis- Jy this case a verdict was rendered for the plaintiff, and a 
trator cannot ° . : . 
compute the MOtion is made to set the verdict aside, and award a non- 
year of his ex- suit, The ground assumed by the defendant, is an alleged 
emption from : ; ; . ; : 5 
suit, in support error of the court in disallowing his plea, which is the statute 
of the plea of of limitations. 
limitations. But a single question arises, and it is this. Shall the de- 
Th fendants, who are administrators, and who are sued to recover 
e general ane : 
rule that when @ note made by their intestate, be permitted to compute the 
a year of their exemption from suit, in the term of SIX years 
continue to run, Which they insist upon as a bar to the plaintiff’s right to 
must yield to a 
po anager recover ? 
bition “against The court ruled at the trial that they should not, and so 
plaintift’s “ight holds still. It is true as a general rule, that when the statute 
of limitations once attaches to a right of action the time will 
continue to run ; but this rule must yield to a statutory inhi- 
bition against the plaintiff’s right to sue. The statute of 
limitations is for the benefit of defendants, so is that statute 
which exempts administrators from suit for twelve months ; 
and it would be unreasonable and doing gross injustice so to 
construe these statutes as to put it in the power of an adinin- 
istrator to say to a creditor of his intestate, you shall not sue 
. me within the year; and at the end of the year again to say 
to him you shall not recover, because you did not sue me 
within the year. 
Let the rule be set aside and judgment entered for the 


plaintiff. 
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IN BURKE SUPERIOR COURT, DECEMBER, 1832. 






JoserpH Cummine vs. Joun Fryer. 





Fi. Fa. and Claim. 





Where there THis writ, with others, was levied upon a number of 
have been two negroes which were claimed by the administrators of Elijah 


concurring ver- 


dicts, unless Walker, and by the jury found subject to the judgments. 
there be some- A new trial is moved for by the claimants on_ several 


thing grossly R ° : ° 
and manifestly grounds, which have been considered, and will be noticed in 


wrong and un- : 
justin them, their order. 


they should not It may be proper here to remark that there have in this 
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case, been two concurring verdicts, and unless there be some- _svnxr, 
December, 1832. 
SS a id 


thing grossly and manifestly wrong and unjust in them, they 
should not be disturbed by the court. pri 

The first ground is, ‘that the verdict is against law and v 
fact ;’ and contains a defence of the benevolence and grati- 
tude of the claimant's intestate ; amiable traits of character, be disturbed by 
which were not denied to have been possessed by him ; ‘°° 
though it was contended.that he should not be allowed to cuenee saan 
indulge his benevolent and grateful feelings at the expense of operate a 
John Fryer’s creditors. oe oe 

The facts of the case are in substance, that at the time of ed <i 
the transactions which gave rise to the present litigation, John (he | fraudulent 
Fryer was insolvent, and desired to have his property so dis- 
posed of that something might be saved for his family, and i 
that the intestate was willing to assist him in his design. ed by the court 
That in pursuance of this common intention the intestate pel rigs: 
assumed, toacertain extent, an agency in selling John Fryer’s ev dence “for 
property, contracting it privately at a fair price, and then (por etna’, 
having it sold at sheriff’s sale, and applying a part of the pro- perexsiseher my 

. é Z ; : administration ; 

ceeds of the private sale to Fryer’s creditors and holding the put never evi- 
balance to be applied to the use of his family, and that on dence of title for 
one occasion he received from [Fryer money to purchase one third a 
of Fryer’s negroes about to be sold by the sheriff, which 4. ial of 
money, however, he returned when the matter began to be aclaim the jury 
publicly talked about. ‘That when all Fryer’s property had » Aigagye Bie 
been disposed of either at public or private sale, except seven purchased — the 
negroes, the intestate took from Fryer a bill of sale for them, gt Ag 
the consideration of which was his undertaking to pay certain the defendant in 
of Fryer’s creditors ; that this sale was made shortly before the *. ,f4> , hey 
court was to sit, at which judgments were to be rendered against the sale void 
Fryer; and that the negroes thus sold, remained on Fryer’s 23i"* creditors 
plantation for some months after the sale, and were then should ave 
removed by the intestate to his own plantation. These {renmate by a 
negroes and some of those purchased at sheriff’s sale, are the overt. 
subjects of this claim. 

It was for the jury, under the charge of the court, to draw 
the inference whether or not “the transaction was perfectly 
fair and just.” This they have done against the fairness of 
the transaction. 

But it is said as the second ground that ‘“ The court erred 
in charging the jury that Elijah Walker might be considered 
a trustee for favored creditors under the act of 1818, since the 
facts of the case showed that Elijah Walker purchased bona 
fide and for himself.” 

The facts showed that he paid no money for the seven ne- 
groes contained in the deed from Fryer to him, at the time of 
its execution, but that the consideration of the sale was Eli- 
jah Walker’s promise to pay Fryer’s note due to the creditors, 
who from that time looked to Walker for payment, and ac- 


cording to the testimony of one of them, actually received 


Frrer. 
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payment from him. The charge of the court to the jury was 
that if they found the negroes to have been conveyed from 
Fryer to Walker in trust for the payment of certain creditors, 
to the exclusion of other creditors from an equal share or por- 
tion thereof, though such trust may have been secret, and not 
expressed on the face of the deed, it would render the deed 
void under the act above referred to: Or if they found the 
notes of Fryer, then in Walker’s hands, and to be paid for 
with the negroes, were Walker’s, yet if there was a secret 
trust, that the negroes were to be held for the family of Fry- 
er, and either bad been, or were to be paid for by the pro- 
ceeds of Fryer’s property, raised by means of the transactions 
testified to, the deed from Fryer to Walker was void, under 
the statute. 

Nothing has been shown to raise a doubt of the correctness 
of the instruction given tothe jury. It is in strict accordance 
with the rule that statutes against fraud, when they operate 
upon the offence are to be liberally construed so as to avoid the 
fraudulent transaction. 1 Blk. Com. 88. Had such trust 
been expressed on the face of the deed, there could have been 
no doubt as to the voidness it would have created under the 
operation of the act. 

‘The third ground assumed to sustain the motion is “That 
the court crred in allowing transactions not pertaining to the 
issue to be given in evidence.” 

At the trial it was objected that no evidence but what relat- 
ed immediately to the sale of the negroes levied on was pro- 
per, as the validity of each particular sale must depend upon 
its own circumstances. This objection was overruled, and 
the court still think, properly overruled. 

The proximity of these transactions in point of time, and 
the result intended to be brought about (and actually brought 
about according to the declaration of the intestate himself ) of 
saving some of the negroes for Mrs. Fryer, show that each 
sale was part of the general design, and that a knowledge of 
the whole was essentially necessary to a right understanding 
of each particular part of the transactions between Fryer and 
Walker. 

In the sixth ground itis stated that “ The claimants had no 
chance of showing the true nature of these transactions—they 
having been prepared to do so only in relation to the proper- 
ty levied on, and their accounts with the Court of Ordinary 
having been rejected by the court. 

The claimants cannot complain of surprise. ‘This was a 
second trial. Their title had, on the first trial, been attacked 
and set aside as fraudulent; and they should have been pre- 
pared to show its fairness. But they say their means of show- 
ing it was rejected by the court. The court could not have 
done otherwise, than reject, as clearly illegal, the testimony 
offered. It was the accounts of the claimants made by them- 
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selves and offered in support of their own title. Such ac-_ svars, 
counts, which have been allowed by the court of ordinary are December 1882. 
prima facie evidence for administrators when called to ac- ~~ 
count for their administration, but never evidence of title for —~ v.” 
them against third persons. Faren, 
The fourth ground is that “ The jury actually did set aside 
sales made by the sheriff in open market, and which were un- 
tainted by any fraud or covin whatever.” It is certainly true 
that the jury did set aside sheriff’s sales, but that they were 
untainted with fraud or covin, this court is not prepared to say. 
The jury were instructed, that if Walker purchased those 
negroes held under sheriff’s title, in good faith, with his own 
money, they could not be again subjected to the payment of 
Fryer’s debts, whatever may have been his intention as to the 
ultimate disposal of them. 
But that if they were purchased with money received by 
him from Fryer for that purpose; or with moncy received 
from the sale of F'ryer’s property in pursuance of the design 
to cover a part for Mrs. Fryer’s benefit, the sale, though 
made by a sheriff, would not protect them from liability to 
executions against John I'ryer. 
Under these instructions, and upon the evidence before 
them, the jury have found against the claimants, and the 
court cannot undertake to say that finding was incorrect. 
Upon the whole case, after an attentive consideration of it, 
the court, finding nothing to render it dissatisfied with the 
verdict, and believing it to be in accordance with and not 
“contrary to law, equity and justice,” overrules the motion. 
A new trial is refused. 


1 @BOn:- 
IN BURKE SUPERIOR COURT. 
Joun Hoge and Mary his Wife vs. Lapan Opom, Administrator. 


Bill for discovery and relief. 


Tue complainants set up claim to certain slaves, which A deed con 
veying property 


claim is founded on the following bill of sale: to the “ children 


‘ State of South Carolina, Edgefield District. void for uncer- 

“ Know all men by these presents, that 1, Sauuders Nobles, heagys y = 

“ of the State of South Carolina, in the county of Edgeficld, were intended 
“have bargained and sold in plain and open market, unto by these words, 
“the children of Nancy Jones, at the death of Leonard were in life and 
“ Nobles three negroes and their increase, to wit, Silva, Jim a ae ba 
“ and Luce, for and in consideration of the sum of three the deed was ex- 
“hundred pounds sterling of the State aforesaid, which said a on ‘ 
“bargained negroes, together with their increase, the said deed cannot be 
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‘ Saunders Nobles unto the children of the said Nancy Jones 
‘‘ at the death of the said Leonard Nobles aforesaid, shall and 
* will, against the claims of all other person or persons what- 
* soever, warrant and forever defend by these presents. In 
‘ testimony whereof I have hereunto set my hand and seal 
* this 25th day of December, 1786. 
‘“ Saunpers Nos tes.” 
‘“ Present 
‘ Bensamin Cook, 
“ Ropert Lane, 
his 

‘“ Thomas x Mossy.” 

mark. 


The children of Nancy Jones were then five in number. 
About the year 1794, the complainant Mary who is alsoa 
child of Nancy Jones, was born, Leonard Nobles being then 
in life. While she was yet an infant, and without other 
guardian than her mother, there was a division of the negroes 
named in the bill of sale, and of their increase among the 
children of Nancy Jones. The complainants alleging that 
the complainant Mary was not a party to the proceeding 
which took place at the division, and was therefore not bound 
by it; and further, that in the division she was defrauded, by 
the manner of it, of her just rights, and that they have filed 
this bill for relief against the representatives of Dennis No- 
bles, who was the eldest son of Nancy Jones, and who at 
the death of Leonard Nobles received into his possession the 
said slaves and their increase, for the use of his brothers and 
sisters. At the trial a verdict was rendered for the complain- 
ants, and a new trial is moved for by the defendant, because 
the verdict is against Jaw and against evidence. 

There were several important questions much argued at 
the trial of the cause, which it is not necessary the court should 
now consider. It cannot be at all material whether the de- 
fendant or those whose estate he represents or through whom 
he claims title, are liable to account as implied trustees ; nor 
if they ever were liable, whether the statute of limitations can 
now be invoked to their aid and protection, unless the com- 
plainant Mary originally had some right, preperty, or interest 
in the slaves which might become the subject of such trust, 
which the defendant denies she ever had. 

1. Because the deed or bill of sale under which she claims 
is void for its uncertainty, there being no grantee or bargainee 
named in it. 

2. Because if the deed or bill of sale be not absolutely 
void ; and if parol evidence may be admitted to show the real 
persons intended under the designation of Nancy Jones’ 
children, still the complainants can take nothing under the 
deed, as the complainant Mary was not born until eight years 
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after it was executed, and could not therefore have been a 
party to it. 


The deed purports to be for a valuable consideration, con- 099 28 


veying a present interest, though to be enjoyed in future ; in 
the making of which there is not alleged to have been the 
slightest fraud, and if it be void at all, it must be for its un- 
certainty alone. 

This uncertainty is said to be as to the grantees or bargain- 
ees. ‘They are designated by the name of the children of 
Nancy Jones. Now, though it isa rule that every grant must 
be certain, not only as to the thing granted, but as to the par- 
ties, yet it is also a maxim of law that nothing shall be void 
which may by possibility be good, and that that is sufficiently 
certain which may be rendered so. ‘The deed will not there- 
fore be suffered to fail for uncertainty, if it can be shown who 
were the persons meant by the words Nancy Jones’ children. 
The bargainees or individuals known as the children of Nancy 
Jones, were, at the time the deed was executed, as has been 
stated, five in number, and who might clearly take under the 
deed. The complainant Mary, though a child of Nancy 
Jones, was not born uatil several years afterwards, and the 
question whether she too can claim any right under the deed, 
if answered in the negative, is conclusive of this case. 

That in every conveyance there must be a grantor, a gran- 
tee, and thing granted ; and that there must bea grantee who 
may take by force of the grant at its beginning, are familiar 
rules of the common law. In this deed, there are grantees, 
who were capable of taking at the time of its execution. No 
trust is raised, nor any remainder created by it for after born 
children. It purports to be a deed of bargain and sale found- 
ed upon a contract, in plain and open market, for a valuable 
consideration, passing from the bargainees to the bargainor, 
and vesting a present title in the bargainees, though the ne- 
groes were to be possessed at a future period ; nor is it at all 
material to the present question, whether Leonard Nobles 
took a life estate in them by implication, or Saunders Nobles 
reserved in them an estate for Leonard Noble’s life. 

The negroes sold went for their price, and they only who 
paid the price became entitled to them. But even if it had 
been a voluntary gift, and not a sale, as it was, unless the do- 
nor had used clear words to create a remainder for the after 
born children of Nancy Jones, this complainant could take 
no interest under the deed. 

The case of Stroman and Wife v. Rottenburg, 4 Dess. 268, 
is a case very like the present. That was upon a deed of 
gift to the grand children of the donor, by his daughter Cath- 
arine, to take effect after his death, and the decree which ex- 
cluded after born children was, upon appeal, unanimously 
affirmed. And this case is in accordance with the case of 
Ayton v. Ayton, | Cox’s cases, 397. 
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It being the opinion of the court that the verdict is war- 
ranted neither by law nor evidence: It is ordered that it be 
set aside, and a new trial granted. 


1 @DOQ«.- 
IN CLARKE SUPERIOR COURT, FEBRUARY, 1833. 
Tue Sratre vs. Perer AsHtey. 
Indictment. 


Tuis is an indictment for retailing spirituous liquors with- 
out a license from the commissioners of the town of Athens, 
and on which the defendant was found guilty. 

On the trial the defendant produced in evidence a license 
to retail, from the Inferior Court of the county. The defend- 
ant now moves in arrest of judgment, and for his discharge, 
on the ground that the law imposes no punishment on the 
act of retailing without a license from the commissioners of 
the town of Athens. 

This Bill of Indictment has been preferred and found on 
the third section of the statute of 1831, (pamphlet, p. 242.) 
which is in these words. ‘That no person shall be allowed 
to retail spirituous liquors, &c. within said town corporation, 
but in pursuance of a license from the commissioners afore- 
said, which license they or a majority of them shall have au- 
thority to grant to applicants, upon payment of such amount 
as such commissioners may deem proper.” 

Neither this nor any other section of said statute imposes 
any penalty for retailing spirituous liquors, without such li- 
cense from the commissioners. But the Solicitor General in- 
sists that the penalty of ten pounds, imposed by the statute of 
1791, should be inflicted in this case. If there was no sta- 
tute on the subject, but that of 1831, there could be no doubt 
of the prisoner’s right to a discharge; for no punishment 
could be adjudged against him, unless the court should do 
what the legislature seems to have forgotten, by enacting a 
penalty. 

Can the penalty in the statute of 1791, (Prince, 487.) be 
inflicted in this case? These two statutes are penal, and the 
court must be sufficiently strict in their construction to see 
to it, that no act of the citizen shall become-criminal, or any 
punishment inflicted which does not come clearly within the 
statutes. The statute of 1791, declares it criminal for any 
one to retail without a license from the Inferior Court of the 
county, and imposes a penalty of ten pounds. Is the defend- 
ant here charged with the offence of retailing without a license 
from the Inferior Court? No. He has exhibited to this 
court such a license. Take both statutes together, and in 
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neither can there be found any penalty imposed for retailing 
without a license from the commissioners of the town of 
Athens. 

In the statute of 1831, under which the defendant is now 
rosecuted, there is no reference made to the statute of 1791 
at all, and to inflict the penalty of the latter statute on an act 
made penal some thirty years afterwards, without any refer- 
ence to the former law, is more than can be legally done. 

The defendant must therefore be discharged, and all further 
proceedings arrested. 


re @ BB «a0- 
IN GWINNETT SUPERIOR COURT, MARCH TERM, 16333. 


Tuomas Carutuers, Administrator of Anprew CaruTHers, 
for the use of Joun Srewarr vs. James Warpwaw. 


Debt. 


Turis action was brought on an instrument in the following 
words. “ Withiw two months from. this date, I promise to 
“pay for Andrew Caruthers to William Mattbie, clerk of the 
“Inferior Court of Gwinnett county, the sum of four hundred 
“dollars, and to take a recgipt therefor for the said Andrew, 
“provided the said Andrew shall within that time make and 
“execute to me good, indisputable warranty titles to Lot No. 
“145, (one hundred and forty five) in the twenty-second dis- 
“trict, of originally Museogee county ; if titles are not made 
“within said time, this instrument to be void. Witness my 
“hand and seal this LOth July, 1829. 

“ (Signed) James Wardlaw.” [Seat.] 


On the trial, defendant’s counsel demurred to the declara- 
tion on the ground that from plaintiffs’ own showing, he could 
not in law maintain an action on the instrument declared on, 
and that the suit (if any could be maintained) should have 
been in the name of William Mattbie, who alone was the le- 
gal payee of said instrument. 

Per Curiam. ‘ihe first general rule of pleading, is that 
the action on a contract, whether express or implied, or whe- 
ther by parol or under seal, or of record, must be brought in 
the name of the party in whom the legal interest, in such 
contract, is vested.—Nee Chitty’s Pleadings, 1 vol. 3 and 4, 
and the authorities there cited. The promise in the instru- 
ment declared on, is to pay to William Mattbie, &c. and not 
to pay Andrew Caruthers. According to this rule, then, Caru- 
thers cannot maintain an action on this instrument. The case 
put in illustration of the above stated principle is stronger in fa- 
vor of plaintiff than the case under consideration. It is this. 


189 


CLARKE, 
February, 1833. 


Pw 
STATE 
v. . 
A-sHLEY. 


An action on 
a contract, whe- 
ther express or 
implied, or whe- 
ther by parol or 
under seal, or of 
record, must be 
brought in the 
name of the par- 
ty in whom the 
legal interest, in 
such contract, is 
vested. 





190 


GWINNETT, 
March, 1833. 


OVw 


CaRUTHERS, 
Administrator of 
CaRuTHERS 
v. 
Warpvtaw. 


Letters of dis- 
mission, fairly 
and legally ob- 
tained from the 
Court of Ordina- 
ry, as effectual y 
protect execu- 
tors and admin- 
istrators from all 
further liability 
as such, asa de- 
cree of the 
Court of Chan- 
cery could do. 


The constitu- 
tionality of the 
act of 1810, 
Prin. Dig. 168, 
affirmed. 


DECISIONS OF CASES IN THE SUPERIOR COURTS 


«© When a bond is made to A. to pay him or a third persona 
sum of money for the benefit of the latter, the action must 
be brought in the name of A., and the third person cannot 
even release the demand.” In the case put, the promise was 
to pay A. or a third person for the benefit of the third per- 
son ; in the case under consideration, the promise is to pay 
Mattbie alone, and no other person. In support of this po- 
sition, see Scoley and Domailee v. Mearns, 7 East, 148. That 
Caruthers cannot maintain this action, see Schack et al. v. 
Anthony, | Maule and Selwyn’s Rep. 575. 
The demurrer is sustained, and case dismissed. 


N. B. The plaintiffs objected to the motion to dismiss, 
because if good, it ought to have been made by the rule of 
court at the first term. It was decided that the rule requires 
such grounds as would not be good in arrest of judgment, to 
be taken advantage of at the first term—but the ground now 
taken would be good in arrest of judgment, and therefore 
can be taken advantage of at any time. 


+ @ @e«-- 
e 
IN SERIVEN SUPERIOR COURT, OCTOBER, 1833. 


Mattuew Smirn and Asieam his Wife, 
Wittiam Speect and Joxnn C. Spent, 
Complainants, vs. THomas W. Otiver, 
Administrator of Jas. Ouiver, who was 

| Executor of Witt Oxiver, Defendant. 


In ieee 


Tuts bill is filed by certain legatees of William Oliver, to 
compel a discovery and account of the estate of the said Wil- 
liam Oliver, aud payment of the sums of money and legacies 
to which the complainants may be found entitled. 

The defendant, who was the administrator of James Oliver, 
the executor of William Oliver, has interposed a demurrer 
and plea; the first resting on the ground of a want of privity 
between the complainants and the defendant, the second up- 
on a release and discharge granted by the Court of Ordinary 
to the defendant from his further liability as administrator of 
the estate of James Oliver. On both the defendant relies with 
confidence. though insisted upon by complainants’ solicitor, 
that it has become unimportant to inquire whether or not there 
be good cause of demurrer, as it has been overruled. by the 
plea. The court having heard argument and considered this 
case, decides it upon the plea alone, which is conclusive for 
the protection of the defendant, even if the demurrer should 
be adjudged to be overruled by the plea, or should be disallow- 
ed by the court. 

In the act of 15th December, 1810, for the more effectual- 
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ly securing the probate of wills, &c. (Prin. Dig. 168,) provi- 
sion is made for the release from liability of executors and ad- 
ministrators who have faithfully and houestly discharged the 
trust and confidence reposed in them. Such release this de- 
fendant has obtained, and now pleads. Whether he was en- 
titled to it, was a matter to be inquired into and adjudged by 
the Court of Ordinary, which is supposed to have done its 
duty in that regard. It is not pretended that the release was 
obtained by any fraudulent practices, but yet is contended that 
before it could have been legally obtained, certain prerequi- 
sites of the law must have been strictly complied with, such 
as the petition to the court, the order for citation, its publica- 
tion, the examination by the court into the administration, and 
their judgment of its faithfulness and honesty; and that be- 
fore the release pleaded can be considered by this court as va- 
lid, these prerequisites must be made to appear here. 

If this court were called upon to review the proceedings of 
the Court of Ordinary, such scrutiny would be necessary : 
But it can neither be necessary nor proper in deciding upon 
the effects of the order or judgment of that court. 

The power of the legislature to pass the act of 1810, be- 
fore referred to, ignot denied, though the constitutionality of 
the act itself is denied on another ground. ‘The legislature 
then acting within the compass of its power, have provided, 
and wisely too, that the liabilities of executors and adminis- 
trators shall not be eternal, or only barred by a tedious and 
expensive proceeding in equity. A more summary and less 
expensive mode is therefore provided, which is by the judg- 
ment of the Court of Ordinary. ‘This judgment, unreversed, 
isas good and effectual as the decree of a Court of Equity 
could be. ‘To decide that such judgment does not constitute 
a good bar to farther liabilities, would be to destroy the whole 
beneficial effect of the act. And in this case it would be to 
destroy it in favor of a claim, for which, probably, this defend- 
ant never could have been held answerable to the complain- 
ants. 

This act of the legislature is not repealed, as it was con- 
tended to have been, by the amendatory act of the 10th De- 
cember, 1812. The provision of the act of 1810, for grant- 
ing letters dismissory, is not directly repealed by the act of 
1812, and the provision in the latter act in regard to refund- 
ing bonds, is perfectly consistent with that of 1810, under 
which the release and discharge now pleaded was obtained. 

The constitutionality of the act of 1810, has been denied ; 
but of it, the court has no doubt. «‘ Nor shall any law or or- 
dinance pass, containing any matter different from what is ex- 
pressed in the title thereof,” is the part of the constitution 
said to be violated by that provision of the act which relates 
to administrators. 

Now though it be true that there is nothing in the title 
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sersvex, Which points directly to this particular provision, yet the mat- 
October, 1653- ter or subject of the act as expressed in the title relates to the 
a, power of the Court of Ordinary over the estates of deceased 
Wite persons; and although administrations be not particularly 
mentioned, they may well be included in the general expres- 
sions used, as the provision under consideration cannot pro- 
perly be said to be different from the matter expressed. 
The judgment of the court must therefore be in favor of 
the plea. 


v. 
Ouiver, Adm’r. 


~@GOa-- 
IN TALIAFERRO SUPERIOR COURT, JANUARY, 1831. 


Watrer Nunnery vs. The Roap Commissioners, Roper 
C. Gisson and Cuarues Bristow. 


Fi. fa. and Illegality. 


= acerlio- Ty this case the plaintiff had obtaiaed a certiorari, against 
Tr ras grent- . rp . e ° mak 
ed and sustained the Road Commissioners, which certiorari had been sustained 
against the by the court and an execution for costs issued thereon, which 
Commissioners e n . rh 
of the Road and had been levied upon the property of the defendants. They 


there was noal- have filed their affidavit of illegality in which they contend 
legation that S 


they acted cor- that they are not liable in their individual capacity to pay the 
ruptly er with" costs which have accrued upon the certiorari, and allege that 


design to oppress 


they were held they have no public funds in their hands as Road Commission- 

er, “atone of which the fi. fa. can be satisfied. 

for cosis. Question submitted for the decision of the Convention, is, 
are the defendants liable to pay the said fi. fa. out of their in- 
dividual property ? 

By the Convention. ‘There is no statute law upon the 
subject, and no principle of the common law of England, now 
recollected, is applicable to the case. The Commissioners of 
Roads are officers who render services without compensation, 
and therefore ought to be subjected to no inconvenience, in- 
jury or expense, for the discharge of duties which are gratui- 
tous, unless it is shown that they have acted corruptly, or 
with intention to oppress. ‘There is no allegation of that kind 
in this case. They are therefore in contemplation of law 
presumed to have acted correctly. In the absence of all le- 
gal provisions, applicable to the case, it is not the duty, nor is 
it within the power of the courts to subject these Commission- 
ers to the payment of the costs in this case. If the view 
presented with regard to the law be correct, that of expedien- 
cy strictly coincides with the law. In courts of justice, rea- 
sons, ab inconvenienti, are seldom allowed to have operation. 
Wherever the law can be ascertained, it is sufficient for courts 
of justice that, “ita lex scripta est.” In the present case the 
law and reason are strictly coincident. In this State the pub- 
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lic roads are placed under the superintendence of the com- rattarerno, 
missioners of roads. Every citizen in the State is interested 3#2¥2"Y: 1831. 
in the proper repair of the public roads. If they arenotkept ““V™~ 
: : NUNNELLY 
in a proper state of repair the planter cannot send the produc- v. 
tions of his plantation to market and receive the reward of Roap Comars- 
his industry. If the commissioners of the roads be subject- “°"*** 
ed to vexation and expense in the discharge of their gratui- 
tous services, they will become remiss and inattentive to the 
proper discharge of duties which are of deep interest to the 
community. It may be asked, how then are the costs to be 
paid. {tis not for the judiciary department to answer this 
question ; it is the duty of this department to apply, and ex- 
pound the laws, not to make them. That high and responsi- 
ble duty belongs to a different department of the government, 
which doubtless will provide for the case when they shall be 
properly informed, that there is a chasm in the legislation of 
the State upon this subject. Until that provision shall be 
made, the evil arising from the want of such provision can- 
not be extensive. 

The affidavit of illegality must be sustained. 


1 BHO 4-- 
IN LINCOLN SUPERIOR COURT. 


Humpnrey Evans vs. Joun Lampxin and Ina Burton, 
Claimants. 


Fi fa. and Claim. 


In this case testimony taken by interrogatories upon a for- Testimony ta- 
mer claim whieh had been dismissed, was tendered in evi- *e" by yey. 


dence. It was admitted that the parties in the former claim former claim 
(which had been 


and the property levied upon were the same as in the present jiomissed) 
case. The evidence was objected to by claimants’ counsel, tthe same 
on the ground that evidence taken in one case could not be Property be 
admitted in another, though the parties and the question parties and upon 
should be the same. In support of the evidence, various {ion was held to 
American authorities were cited, particularly cases in Wash- Pape 
ington’s Reports decided in the circuit courts of the United gee hina 
States. The reason uniformly given for the exclusion of jeg that no 
such evidence, is, that a party should not be affected by ev- person but 
idence that he had no opportunity of cross-examining. grantor hed @ 
By the Court. This is the first time such a question has ~— vl 
been presented in this circuit. It appears to be taken for and interests of 
granted that such testimony is inadmissible by the practice of the trustee in 
this circuit. This is believed to be a mistake. If this is the “And that the 
first time that the question hs been made, there can be no increase. of the 
practice established. Indced it may be assumed to be a ques- the condition of 
tion on which there is no very settled or definite practice any the mother. 


25 
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where. In England, evidence at common law is generally 


wr ~ oral, so that in that country, it cannot be expected that there 


Evans 


is any settled and well defined practice on this subject. In 


Lampniw and some of the States, testimony at law is taken as it is in this 


Another. 


State. In those States, testimony similar to that now offered 
has been held admissible. ‘The reason assigned in all the 
cases, where evidence taken in former suits or legal proceed- 
ings has been repelled, shows that the evidence now offered 
should be received. The reason is that the party against 
whom it is offered, has had no opportunity of cross-examining 
the witness. In the present case, the claimant has had the 


right to cross-examine the witness. He therefore cannot be 


injured by it. If he believed that the witness would testify 
differently from what he formerly testified, he was at full 
liberty to re-examine the witness a second time. 

Upon the best reflection which the court has been able to 
bestow on the question, it feels bound to decide that the tes- 
timony is admissible. 

In the further progress of the case, there came out in testi- 
mony a deed of) gift executed by Susannah Hammond, in 
which she gave several negroes to John Lampkin as trustee, 
and directed him to sell two of the negroes conveyed to him 
in trust, and pay the purchase money to two of her neices, 
and two other negroes and her household furniture for the 
payment of her debts, and after the payment of her debts, 
her said trustee to have the remainder. The claimant is the 
administrator of Susannah Hammond, and his counsel con- 
tended that the deed of gift vested no right in Lampkin the 
trustee, and that claimant had a right to the property for the 
payment of debts. 

This was opposed by counsel for plaintiff in fi. fa. because 

it was throwing the onus upon the trustee. How could he 
prove that there were no debts of Susannah Hammond un- 
paid ? : 
It appeared also that a woman directed to be sold by the 
trustee for the payment of the grantor’s debts, had two or 
three children subsequent to the execution of the deed of gift 
and trust, and counsel for claimant contended, that the chil- 
dren at least were chattels in the hands of administrator and 
claimant. 

The Court. ‘ihe first impression on the mind of the court 
was, that the trustee was bound to prove, that the debts of the 
grantor were paid, ov that there were no outstanding debts 
of the grantor. ‘I'o require him to do this is to require him 
to prove a negative, which cannot be done. Upon further 
reflection the court is of opinion that no person but a creditor 
of the grantor has a right to interfere with the rights and in- 
terests of the trustee in this matter. 

Upon the question of the after born children, the court is 
of opinion that they ought to follow the condition of the mo- 
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ther. If the rule of equity which considers that done which 
ought to be done, be applied to this case, there can be no 
doubt. If the sale as directed by the deed of trust had taken 
place, the children born after the sale would have been the 
property of the purchaser. The court is of the opinion that 
the children are subject to the fi. fa., if the mother is. 





Note. Upon the first point in the above case, to wit, the 
admissibility of interrogatories taken during the pendency of 
the first claim, which had been dismissed, the judges were 
equally divided in opinion. 


= @BQ«c-- 
IN RICHMOND SUPERIOR COURT. 


Joun M. Ginnis vs. Canvis W. M. Bacon. 





Attachment. 


Tuts is a motion on arrest of judgment; and the error as- 
signed, and for which the judgment is sought to be arrested, 
is that the aflidavit on which the attachment rests, is not posi- 
tive, but according to the belief of deponent, and therefore 
insufficient. 

As far as the decisions of our courts are known, affidavits 
under the attachment acts have been required to be positive 
and certain, not according to belicf or by way of reference. 
These decisions rest on the analogy of bail affidavits, and are 
generally correct. ‘The affidavit in this case sets forth that 
“the defendant is removing without the limits of this State, 
as this deponent doth verily believe; that the defendant is 
justly indebted to the plaintiff one thousand and forty-two 
dollars and seventy-five cents on an acceptance to become 
due on the twenty-fourth day of May, in the year of our Lord 
eighteen hundred and twenty-eight.” Here the indebtedness 
is positively stated in a separate part of the sentence, and to 
this there can be no exception. ‘That ‘the defendant is re- 
moving without the limits of the State” is what the deponent 
states according to his belief. By looking at the act of 1816, 
under which the attachment was sued out, it is seen that 
“oath is to be made of the amount of the debt to become 
due, and that the debtor is removing.’ The same positive- 
ness seems to be required as to both facts; but it is not in 
the nature of the case that the same direct and positive asser- 
tion can be made of the latter as of the former. A creditor 
may and must know that a debt actually exists, which can 
be positively sworn to; but he cannot swear positively that 
his “debtor is removing without the limits of this State, 
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ricumoxy. though he may sce him in the act of removing, and may ver- 
w—v~ ily believe him to be removing beyond the limits of the State. 
yee The case of Hobson vs. Campbell, 1 Hen. Blac. 245, is 
Bacox. more analogous to this than any other case I know of. That 
was a rule to show cause why a common appearance should 
not be entered, and the bail bond given up to be cancelled, 
on the ground of the insufficiency of the affidavit to hold to 
bail. The affidavit stated the debt, which was on bond posi- 
tively ; but the breach of the condition of the bond was stat- 
ed according to the knowledge and belief of the plaintiff. It 
is there said “the court felt no difficulty in declaring their 
opinion that the affidavit is sufficiently positive, as far as it 
states the knowledge and belief of the deponent ; there being 
authorities enough to prove that a more positive statement is 
not required, where, from the nature of the question, the par- 
ty could only have a ground of belief, and could not make 
a direct assertion.” ‘There is very good reason, too, why 
greater strictness should obtain in affidavits for bail than in 
those for attachment. The former asserts the liberty of the 
citizen, the latter but his property; the former are without, 
the latter with security for damages. It is the opinion of 

the court that the affidavit in this case is sufficient. 

The motion is overruled. 


a BBOu-- 
Setieck ws. TwesDaLu. 
Attachment. 


In the same "Tur affidavit upon which this writ was granted, sets forth 
affidavit for at- 


tachment, pluin- that the plaintiff holds certain notes of the defendant now 
tiff may sel forth due, and demandable ; certain others not yet due, but running 
notes that are tomaturity ; and that he is the indorser on certain other notes 
not | due—and of the defendant not yet due; and that the defendant has 
dorser on cer- absconded so that the ordinary process of law cannot be serv- 
tain other notes d hi 

of defendant, ed upon 2 im. r 2 
which are not ‘To this attachment, two exceptions are taken. First. 


td ith : gener : 
Ubectae him. Lhat there is a misjoinder of actions; the remedy by attach- 


nee Oe ee for debts due, for those to become due, and for securi- 
misjoinder of ties or liabilities having been given by separate acts require 


actions F said a separate process. 
acts of 1799— j i i 
1816 and 1820, Second. That the facts set forth in the affidavit will not 


being in effect - i Ti ] iV] > ate 
bat ene act so Sustain the writ under either of the acts giving remedy by at 


far as this point tachment. 

is concerned. By the Court. As to personal actions, the whole doctrine 
vite piaintift in of the misjoinder of actions depends entirely upon the differ- 
us affidavit use 


tre words “hag ence Of the original process and the fines to be paid on taking 
absconded” they out the original, and on the form of the action rather than the 


are sufficient un- 


der the act or SUbject matter of it. Thus actions fora tort—arising ex de- 
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licto cannot be joined with those arising ex contractu, because 
in the first case the original was a capias and the fine paid was 
in proportion to the offence, in the second the original wasa 
summons, and the fine paid was in proportion to the sum de-  Twespaz. 

manded. By the law of Georgia all actions commence by peti- 799 cept 
tion and process and no fine whatever being required on suing word in that act 


out an original, it may be well doubted whether the doctrine of * ae ae 
misjoinder of actions obtain at all in this State, upon the legal 
maxim ‘‘ Cessante ratione cessat ipsa lex.’ The court will not 
however rashly disregard a doctrine, and the forms of pleading 
which have been adopted and sanctioned by all the Judges 
who have presided in the courts of the State since the pas- 
sage of the Judiciary act of 1799, as far as their decisions are 
known. Supposing then the common law on this subject of 
force, how does it affect the present case. ‘The remedy by 
attachment is altogether a creature of the statute, and is al- 
lowed only in cases of debt. It has a two fold object, first to 
supply the want of personal service where the ordinary pro- 
cess of law cannot be served ; and secondly to secure the pro- 
perty of the debtor to satisfy the judgment which may be ren- 
dered against him. ‘The statute expressly declares that the 
proceedings subsequent to the serving of the attachment shall 
be the same as on original process against the body of the 
defendant where there is default of appearance. Could the 
plaintiff have joined in the same action, if commenced by pe- 
tition and process, the different demands set out in this affida- 
vit? All the demands are founded on notes which may be 
well joined ; and the acts of 1816, and 1820, give to credit- 
ors and securities the right of commencing suit by attachment 
though the debt be not due and demandable at the time of 
suing out the attachment ; and the Jatter act the right of pro- 
ceeding to judgment before the debt shall become due. But 
itis argued that the acts of 1799, 1S16, and 1820, are sepa- 
rate acts giving remedies in separate cases, and that therefore 
the attachments should have been separate. ‘This argument 
is not sustained by the acts themselves. The act of 1816 is 
“in addition to and amendatory of the act of 1799.” That 
of 1820, is in addition to and amendatory of the several acts 
to regulate attachments. They are therefore considered as in 
effect but one act so far as the remedy is concerned ; the 
two latter but enlarging the remedy given by the first. 
The greatest difficulty is as to the right of an indorser to the 
remedy given to securities by the act of 1820. The court 
considers the act remedial in its nature, and requiring a libe- 
ral construction, and that the strictness required by the act of 
1799, and by that of 1820, as in addition to it is applicable to 
the mode of prosecuting suits under it, and not to the extent 
of the remedy. It is true that the word security is above used, 
but that is a word very gencral in its signification, and may 
well, upon a liberal construction, be made to include not only 


present tense. 


But he does 
not entitle him- 
self to the bene- 
fit of the act of 
1816 and 1820, 
by simply show- 
ing in his affida- 
vit that the de- 
fendant ab- 
sconds. To ob- 
tain the benefit 
of these, he must 
state that his 
debtor is remov- 
ing or about to 
remove without 
the li nits of this 
State according 
to that of 1816: 
and that the 
principal‘debtor 
Is actually re- 
moving or about 
to remove, or 
has removed 
without the lim- 
its of the state 
or county, ac- 
cording to, that 
of 1820. 
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joint obligors and promissors, but also all others bound in any 


other manner for the payment of the debt; and such surety 
are indorsers, whose liability, though dependent on demand 
and notice, yet is suchas to bring them within the spirit and 
meaning of the act. The first exception is therefore over, 
ruled. 

‘The second exception is to the sufficiency of the facts dis- 
closed in the affidavit to sustain the attachment under either 
of the acts to regulate attachments. That of 1799 points 
out five distinct cases in which the writ may be granted, and 
prescribes the mode of proceeding, and declares that all at- 
tachments issued and returned in any other manner shall be 
null and void. One of the cases is where the debtor absconds, 
so that the ordinary process of law cannot be served ‘on him. 
It is contended that the affidavit changing the debtor to have 
absconded is not in pursuance of the act, and that the at- 
tachment must be declared null. It is true, the debtor 
must be shown to be actually absconding at the time 
application is made for the writ, but this is sufficiently 
shown by the words used in the affidavit “ has absconded” 
which, though referring to a time past includes also the time 
present, and will sustain the attachment under the act 1799. 
It remains to be seen whether the act of absconding is such 
as to authorize the attachment according to the acts of 1816, 
and 1820. By the act of 1799, an extraordinary remedy is 
given in cases where the ordinary process of law cannot be 
served. By the two acts amendatory thereof, a remedy is 
given where none existed before, and the cases in which it is 
allowed are limited in the act of 1816, to where “ the debtor 
or debtors is or are removing or about to remove without the 
limits of this State,” and in the act of 1820, where “ the prin- 
cipal debtor or debtors is or are removing, or is or are about 
to remove, or have removed without the limits of this State 
or any county.” Here it is clear that no inability to serve 
the ordinary process need be shown, for no ordinary process 
could issue ; and the writ can as well be granted in the pre- 
sence of debtor or principal as in his absence ; but it must be 
shown that he is actually removing, or is about to remove, or has 
removed. Neither of these things are shown by the affidavit. 
The plaintiff has not therefore entitled himself to the benefit 
of either of the acts of 1816 or 1820, and can only be per- 
mitted to proceed with his writ for the recovery of those de- 
mands which were at the time of suing out the writ due and 
recoverable under act of 1799. 
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IN RICHMOND SUPERIOR COURT. 


Lup Harris & Co. vs. Evisu Wiuiams. 
Motion to enter satisfaction, &c. 


Statement of the case. 

In the year 1809, the plaintiff issued an attachment against 
the deponent, a resident of South Carolina, for about $1300, 
which was levied upon two negro men and one woman ; two 
of these negroes, one man and the woman sold for the rise of 
$900; the other negro escaped. 

In the year 1821, the plaintiff commenced suit in Edge- 
field district, South Carolina, upon an exemplification of the 
judgment obtained in the Superior Court of Richmond Coun- 
ty, Georgia. ‘To this action the defendant pleaded nul tiel 
record, the statute of limitations and set-off, and the jury 
found for the defendant. 

In the year 1827 the plaintiffs took out execution under 
the judgment in the Superior Court of Richmond county, 
Georgia, and levied it upon a negro man as the property of 
the defendant. Whereupon the defendant moved this court 
to have satisfaction entered upon the said judgment, and of- 
fered the judgment in his favor from Edgefield as proof of pay- 
ment. And the question which occurs for the decision of the 
Honorable Court is this. Does the exemplification from the 
court of Edgefield afford sufficient proof that payment 
was the ground upon which it was obtained, to authorize this 
court to enter satisfaction of the Richmond judgment? 

Joun W. Wivpe, defendant’s attorney. 
Jno. P. Kine. 


By the Court.—This question depends chiefly upon the 
construction given to the Constitution and laws of the United 
States. ; 

The Constitution declares that full faith and credit shall be 
given in each State to the judicial proceedings of every other 


State. And by the act of Congress of the 26th May, 1790, 
it is declared that the records and judicial proceedings of 
the State courts (authenticated in the manner therein pre- 
scribed) shall have such faith and credit given to them in eve- 
ty court within the United States as they have by law or 
usage in the ¢ourts of the State from whence the said records 
are or shall be taken. Would the judgment rendered for the 
defendant in Edgefield be a bar to any subsequent suit on the 
judgment against him in Richmond, if such subsequent suit 
were commenced in any of the courts of South Carolina ? 
There can be no hesitation in saying it would, as that judg- 
ment was conclusive upon the subject-matter of it, between 
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micnmonn. the parties. If conclusive in South Carolina, and the same 
—w~~ faith and credit are to be given to the judgment in every 
Harms & Co. court within the United States as by law it would have in 
Wiuams. South Carolina ;—it follows that the judgment in Edgefield 
would be as conclusive and afford the same protection to the 
defendant in any other State where suit might be brought, 

and that as well in Georgia as elsewhere. 

But the distinct question submitted, is, whether the judg- 
ment in Edgefield affords sufficient proof that payment was 
the ground upon which it was obtained to authorize the court 
to order an entry of satisfaction here. 

The record from Edgefield shows three distinct pleas, nul 
tiel record, the statute of limitations, and a set-off. The 
verdict and judgment are general. It is, therefore, impossi- 
ble for this court to know certainly from the record on which 
particular plea the judgment was rendered. Yet as the plea 
of nul tiel record would be answered by the adduction of the 
exemplification of the judgment in Richinond, on which alone 
the plaintiff could proceed, and as there was no limitation of 
the judgment, by our laws, it is strongly to be presumed that 
the case turned on the plea of set-off; and as the matter of 
set-off arose subsequently to the judgment in Richmond, it 
must be considered equivalent to payment; at all events 
the judgment being general, the latter plea must be includ- 
ed in it. 

To deny the defendant the benefit of the judgment in 
Edgefield, would be to declare that a judgment which by the 
Constitution and laws of the United States is obligatory on 
every other court within them, has no obligation here, and 
would further be, to permit the plaintiff to make use of the 
authority of this court for the enforcement of a demand 
adjudged by a competent court of South Carolina to be ex- 
tinguished. 

Let the rule be made absolute. 


nO Qe: 


Jos S. Barney, Administrator of George W. Evans vs. 
Wituram Doyce. 


Motion to set aside verdict, and order a nonsuit. 


By the 6h "THis was an action of assumpsit founded on the copy of a 
sec. of the ju- 


diciary act of note payable to bearer and lost, which copy had been regu- 
1799, the Supe- Jarly established in this court by its order, and judgment 
courts of law made in pursuance of the powers given it in the 6th sec. of 
have the power the judiciary act of 1799 and the rule of court to carry it into 
papers, notes, effect. 

ae At the trial the defendant objected to the copy being re- 
may be sued on ceived in evidence, because it was not shown that the original 
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was destroyed, and might at that time be in the hand of a 
bona fide holder, who could compel a payment to him; and 
because the case presented by the plaintiff was not such as 
could be sustained by a court of law, but belonged exclusively 
toa Court of Equity‘ where the defendant would have an 
adequate indemnity against the risk of a future recovery by 
a third person. ‘The case relied on chiefly, was that of 
Rowley v. Ball, 3 Cowen’s Rep. 303. and the authorities 
there cited. 

The evidence was received and a verdict taken with leave 
toset it aside, and award a nonsuit if the court should, on 
hearing argument, consider the objection to the evidence, and 
toits want of jurisdiction as a court of Jaw over this case, 
well taken. 

I have listened with much attention to the argument offer- 
ed, and the authority which supports it. They are clear and 
strong, and but for the provision of our own acts and the 
proceedings in this case under them, would be irresistible. 

It is admitted that a Court of Equity might compel the 
payment of such a note, though lost, or to establish a copy in 
lieu of the original ; which however would be done on terms. 
Has or has not this court the same power? The Gth section 
of the Judiciary act of 1799, which speaks of the powers 
common to the Superior and Inferior Courts, gives to them 
two which were before peculiarly equitable. One of them 
is “to establish lost papers, &c. under such rules and precau- 
tions as are or may have been customary and according to 
law and equity.” Now this cannot be assigned to the powers 
of this court as a Court of Equity, for it holds none of its 
special powers as a Court of Equity in common with any 
other court ; they being conferred by a separate section, the 
53d, where they are particularly enumerated; and for the 
establishment of lost papers, ‘he Inferior Court, which is 
entirely a court of law, has equal powers with this Court. It 
must then be considered an enlargement of the powers of a 
court of law to embrace this subject. Has this court exercis- 
ed the power? Its records and judgment show that it has, 
and that judgment standing unreversed, is conclusive, the sub- 
ject matter of it being res adjudicata inter partes. It is 
said the defendant is in jeopardy, having no indemnity. This 
is unfortunate, and if the matter were now open, the court 
would protect him. But by the order of the court establish- 
ing a copy, the plaintiff has as perfect a right to a recovery 
as he would have if the original note were offered, or if he 
were in a Court of Equity in New York or in England. 

The motion is overruled. 
26 


201 


RICHMOND. 


OV w 


Barney, Adm’r. 
of Evans 
v. 
Doy te. 


and recovered in 
the same man- 
ner as the origi- 
nal, and that 
without resort to 
a Court of 
Equity. 





202 


BURKE. 


SS oa 


BropNnax 


v. 
Brown and 
Another. 


Where defen- 
dants were sued 
in assumpsit as 
executors de 
son tort, anc 
pleaded non as- 
sumpsit, ne un- 
ques executor, 
and that they 
never intermed- 
dled, the court 
would not allow 
a separate trial 
of each plea. 


DECISIONS OF CASES IN THE SUPERIOR COURTS 


IN BURKE SUPERIOR COURT. 


Rosert E. Bropnax vs. Wape Brown and Enizasern 
Brown, Executors of James Brown. 


Assumpsit. 


To this declaration the defendants have pleaded non as- 
sumpsit, and also that they are not executors, nor have they 
intermeddled with the estate of James Brown. And now 
move for a several trial of each plea. 

It is argued by defendant’s counsel that “ whether a man 
have made himself executor de son tort is a question not to 
be left to a jury, but is a conclusion of law resulting from the 
facts established in evidence ;” and acase in 2 Term Rep. 99, 
cited in Toller’s Law of Executors, -ec. 2, ch. 2, book 1, is 
referred to. It is further contended that the jury under the 
latter plea have but to find the facts, and the court pronounces 
the law as applicable to the facts so found. 

The plaintiff relies on the precedents and authorities found 
in Chitty’s Treatise on Pleading, and on what has been the 
practice of our courts in such cases. 

One of the evils of our judiciary system, and not the least, 


is, that principles and practice must generally be settled, if 
settled at all, under circumstances the least favorable to de- 
liberate investigation, during the hurry and business of a 
court in which questions various and important are pressed 
upon the consideration of a judge in the most rapid succes- 


sion. Remote, too, as he frequently is, from books, and 
forced to draw promptly on his memory and reason, it would 
indeed be surprising if errors were not frequent, and decisions 
various. 

In pronouncing the opinion of the court in this case, I find 
myself under all these disadvantages, but impelled by the ne- 
cessity of my situation, I do not hestitate. 

It is true, as contended by defendant’s counsel, that “ whe- 
ther a man be executor de son tort is a conclusion of law re- 
sulting from the facts established in evidence,” which is the 
extent of the authority cited. But this by no means settles 
the order of pleading, or the practice in such cases, but mere- 
ly that what shall constitute a man such executor is matter 
of law. 

In the English courts, where special pleading is allowed, 
and duplicity of pleading carefully avoided, the plea of ne 
unques executor is admitted, in addition to the general issue 
and the plea of plene administravit. Fortesc. 336. Com. 
Dig. Pleader, FE. 2. cited in a note, 2 Chitty, 450. and so are 
the precedents. ‘The conclusion of the plea ne unques exe- 
cutor is to the court with a verification. So, too, is the plea 
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of the statute of limitations, of plene administravit, of a re- sunk. 
tainer; but these pleas, though connected with the general ww 
issue which concludes to the country, do not require or admit Bropxax 
of a severance of issue and trial. And it is laid down in Brows and 
Chitty, that though the plea ne wnques executor usually con- — Another. 
clude to the court with a verification, it does not seem to be 
necessary ; but that it might conclude to the country, as the 
subject matter of it is a denial of an allegation in the declara- 
tion. Besides it is expressly declared that though the conclu- 
sion be with a verification to the court, the plaintiff may by 
his replication re-assert the fact which brings the allegation 
in the declaration’before the country, and in our practice a re- 
plication is always implied. 
Our own acts, however, have left but little doubt or uncer- 
tainty on this question. 
By the Judiciary act of 1799, the manner of commencing 
suits, which is by petition and process is clearly prescribed : 
and the manner of making defence is as clearly pointed out. It 
is declared that the answer of the defendant may contain as 
many several matters as he may think necessary for his de- 
fence ; and the petition-and answer shall be sufficient to car- 
ry the cause to the jury without other replication or course of 
proceeding. ‘The explanatory act of 1818, which was de- 
signed expressly to enforce the provision of the act of 1799, 
leaves no doubt in the mind of the court. 
The motion is overruled. 
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Exisua Martin & Co. vs. Henry C. Byrom. 


Verdict for Plaintiff and Motion for New Trial. 






. . . . s bs nt 
Tue grounds of this motion are that the verdict is contrary semtien pes one 


to evidence, contrary to law, and contrary to the instruction the plea ofinfan- 
cy, must be ex- 


of the court. : press, and delib- 
It is an action to recover the amount of a promissory note, erately made. 
and infancy is the defence relied on. The proof to sustain ,..dyiedgmentis 
the plea is the deposition of Malcolm Johnson, defendant’s not sufficient. 
step-father. He fully sustains the plea, proving defendant’s 
exact age as seen by the witness, recorded in the family re- 
cord of births, which is now destroyed. The witness has 
been defendant’s step-father since 1808, enjoyed the best 
means of knowing his age, and his credit is unimpeached and 
uncontradicted except by the testimony of some witnesses 
who swear as to the apparent age, of the defendant at the time 
of the contract. So uncertain and unsatisfactory was the 
proof of majority derived from defendant’s appearance, that 
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ricxuonn. plaintiff replied a subsequent promise and affirmance of the 
—~ contract by defendant, when at full age. ‘This in the opinion 
Martixs & of the court the court is the point upon which the case de- 
. pends. A subsequent promise to be obligatory must be ex- 
Byxom. press and deliberately made. A mere acknowledgment is not 
sufficient. In this case the subsequent promise relied upon 
was made under circumstances which would seem to render 
it rather an offer of compromise than a free, deliberate and 
express promise to pay. The defendant was in arrest for this 
very debt, and offered to pay a part if he could be released 
and have time forthe balance. This offer was rejected. Bail 
was required and given. But whether this offer or promise 
were or were not nade by way of compromise, the time and 
circumstances under which it was made, show an absence of 
that deliberation and freedom necessary to render it valid. 
To support the action, it should have been made before suit 
brought. On all the grounds, the motion must be sustained. 
It is therefore ordered that the verdict be set aside, and a 

new trial granted. 


+» @@O«-- 
IN COLUMBIA SUPERIOR COURT. 


Simmons Crawrorp, Administrator cum tes. an. of Jesse 
Winrrey vs. Witttam P. Beat, Administrator of Bev- 
gaMIN E. Winrrey. 


Assumpsit. 


Fh sant Jupement has been confessed, subject to the opinion of the 
they becomedue COUrt upon the plea, which is a set-off. The notes sued on 
acne gh“ were given by defendants’ intestate to Thomas Colvard, ad- 
defence towhich Ministrator of James C. W alker, and were transferred to this 
ee plaintiff more than four year after their maturity. 
had they contin- It is well settled that a transfer of notes so long after due, 
—— a" will not deprive the maker of any defence to which he would 
have been entitled had they continued in the hands of the 
a ncn conr" payee. The case is then considered as if it were between 
as the adminis- Colvard the administrator of Walker and this defendant. 
trator of C. and Judgments in the Inferior Court and Justice’s Court in favor 
seme, he cannot Of defendant against Colvard administrator of Walker, are 
plead as @set- attempted to be set off. It does not appear, as the exempli- 
to him from C. fication of these judgments are not before the court, for what 
omer they were given, but from the argument it is presumed they 
ee ae for debts due from Walker in his life time. The ques- 
tion which then presents itself, is this, can the defendant 
avoid the payment of his debt contracted with Colvard, the 
administrator, by showing a debt due to himself by the intes- 


tate? It is the opinion of the court that he cannot. 
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The plea of set-off is only good where there is an entire 
mutuality of debts which is not the case here. Colvard the 
administrator of Walker is not indebted to the defendant, 
though he is bound in his character of administrator to pay 
the debt due from his intestate to the defendant if possessed 
of assets for that purpose. Ilis liability is contingent, de- 
pending upon assets. ‘The liability of the defendant consists of 
absolute promises, which being in consideration of assets, be- 
come themselves such in the hands of the administrator for the 
benefit of creditors and distributees. Among creditors the 
law has prescribed the order of payment, and it is not in the 
power of a creditor of inferior dignity to disturb this order or 
to defeat the rights of those having superior claims by obtain- 
ing possession of, and withholding the assets by any means 
or any pretext whatever. ‘Ihe 5th sec. of the act of 18th 
Feb. 1799, for the better protection and security of orphans 
and their estates, makes the debt for the payment of which 
these notes were by order of court transferred to the plaintiff, 
superior in dignity to all others, and the proceeds of the notes 
if in the hands of Colvard the administrator of Walker, must 
have been by him paid in satisfaction of it before every other 
debt. The plaintiff has received the notes in lieu of money 
to which if entitled indirectly through Colvard the administra- 
tor of Walker, he is as certainly entitled directly from the 
defendant. 


Let judgment be entered for the plaintiff. 


+ BBO ««+- 
IN COLUMBIA SUPERIOR COURT. 


Simmons Crawrorp, Administrator of Jessy Winerey vs. 
Isaac Vavenn, and the Administrator of Bensamin E. 
Winrrey. 


Assumpsit. 


Tris case comes before the court in the same manner as 
that of the administrator of Jesse Winfrey against the adminis- 
trator of Benjamin I. Winfrey, and its facts bring it within 
the principles which govern that case ; for though they differ 
somewhat, that difference is against the plea. Here the debt 
to be set off is of the lowest dignity, being an open account. 
It is besides the debt of Walker, the intestate, due to one 
defendant, set off against the joint debt of both defendants 
contracted with Colvard his administrator. 

Let judgment be entered for plaintiff. 


205 
COLUMBIA. 


SS a a 
Crawrorp 


v. 
Beat. 





206 DECISIONS OF CASES IN THE SUPERIOR COURTS 


COLUMBIA, 
a IN COLUMBIA SUPERIOR COURT. 


CRAWFOKD 


v. as. ke 
Gruses. Simmons Crawrorp, Administrator of Jesse Winrrey vs. 


Hrzekitan Grusss. 
Assumpsit. 


In the two ca- “Wy ~ j 
Ehsaan I'n1s case comes before the court in the same manner as 


receding, it is the two preceding cases, but is accompanied by a statement 


aid gown: That of facts which presents other and different questions for its 
adebt with B. consideration. 


as the aaminis” Tt is admitted that the notes sued on were transferred by 
is sued for the Thomas Colvard, administrator of James C. Walker nearly six 


sleet he cannot vears after due, and that at the death of Walker, he held 


off a debt due to these notes, but was at the same time indebted to defen- 
him from the m- dant the sum now set off, then in notes since carried to judg- 
The case is ment. The debts are therefore mutual, and the defendant 
8 different ore is entitled to the benefit of the plea, if there be nothing in 
sued on was the order of court directing the transfer, or in the 5th sec. of 
Caan ee? the act of the 18th Feb. 1799, for the better protection of the 
stead of his ad- estates of orphans upon which plaintiff relies to deprive him 
ministrator ; for é van - 
then the debts Of it. ‘lhe order of court cannot conclude the rights of the 
are mutual and defendant, unless it be considered the judgment of the court 
of course may ; ; 
be set-off. upon the point of this defence, and unless he were a party to 
There is no- the Judgment. By reference to the record, it does not ap- 
thing in the 5th pear that the matter of the defence has ever been adjudged 
roa atc! by the court, or that the defendant was either a party to or 
ought tooperate cognizant of the proceedings under which the order was pass- 
a ae. ed. ‘he plaintiff had obtained a general decree in Equity 
nothing which against certain persons among whom was Colvard, adminis- 
by fair ©” trator of Walker, who had been executor of the will of Jesse 
apereenr ene Winfrey, and received money as such executor, for which he 
nd pana had not accounted. Subsequently an order was made requir- 
without fraud, ing Colvard to deliver to the plaintiff in part payment of the 
and subsisting at a : ; : 
the death of his SUM decreed against him, certain notes admitted to be in 
agra Prin. his hands, and held as the property of Walker his intestate, 
° "among which were the notes under consideration. Between 
the plaintiff and Colvard the order may be considered conclu- 
sive. The delivery of the notes under it was a performance 
of the decree by Colvard pro tanto ; and the order was pro- 
bably intended as an authority for the plaintiff to receive 
them, and his justification for so doing, should they prove 
unproductive. ‘This is the whole effect of the order, and as 
far as appears, its whole design. It never could have been 
intended to deprive the makers of the notes embraced in it of 
any legal right. 
But it is contended that though their rights may not be 
concluded by the order of court, they must be postponed 
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in favor of the claims of plaintiff by force of the Sth sec. of 
the act above referred to. 

This act, which gives priority to the class of debts there men- 
tioned, should be liberally construed so as not to be directory 
alone to the representatives of defaulting executors, adminis- 
trators and guardians, of the order in which debts are to be 
paid by them, but as creating an equitable lien on the estates 
of such executors, administrators, and guardians superior to ev- 
ery other. The construction insisted on, however, goes farther. 
It not only creates such lien, but takes away from him who 
may have had dealings with executors, administrators, and 
guardians, who may prove defaulters, all defence, and leaves 
him at the mercy of their representatives, or of those entitled 
to the estates they may have wasted. ‘This is not believed to 
be a fair construction of the act. There is nothing either in its 


letter or spirit which can warrant a construction that will de- 
prive any one of a legal defence, acquired without fraud, and 
subsisting at the death of his creditor. 

The opinion of the court being in favor of this plea, it is 
ordered that judgment be entered accordingly. 


+ @BO«:- 
Arwetu’s Executors vs. Jos S. Barney. 
Trover. 


In this case the following facts are admitted: Ist. That by 
the will of John Atwell, a negro woman, Beck, was left to his 
daughter, Elender Atwell, when she marries ; if she lives sin- 
gle my executors to hire Beck out, and my daughter Elender 
to receive the benefit thereof, after her death, if no lawful is- 
sue, to be divided amongst my children. 2d. That Elender 
Atwell did intermarry, and the negro woman weit into her 
possession, and was sold to the defendant, Dr. Barney. 3d. 
That some time after the sale Elender Atwell had issue, to 
wit, one child, which issue died, leaving Elender in life, who 
has since died, leaving no issue. 4th. The negro woman, 
Beck, has two children, Avis, about ten or eleven years old, 
and Henry, an infant about seven or eight months old. 5th. 
Should the court decide that the plaintiff is entitled to a re- 
covery under the will, the negroes are to be delivered up in 
—— days thereafter, and a reasonable hire to be allowed for 
the wench, to be agreed upon by two disinterested persons. 

Scuiey & Grascock, plaintiff’s attorneys. 
R. H. & J. W. Wicps, for defendant. 


In the case submitted the court is required to place acon- 
struction on that clause of John Atwell’s will by which he dis- 
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poses of a negro woman named Beck ; on which construction 
the principal cause must depend. 

The first inquiry in the construction of wills is into the in- 
tention of the testator. When that is discovered, the next 
is into the legality of that intention, and they are to be 
so construed as to give eflect to every clause and provision 
thereof, if it can be done consistently with the rules of law. 
Whatever may have been the motives of this testator in dis- 
posing of his property, his intention as disclosed in his will 
is as clearly not to give his daughter Elender an absolute 
property in the slave Beck, and the right of alienating her 
from his family, as it was to give her the use of the slave dur- 
ing her life: For Elender Atwell is not, until her marriage, 
even to have the possession of Beck, and afier her death Beck 
is limited over to the other children of the testator. Whe- 
ther this latter disposition of the slave is legal and such a limi- 
tation over of the property as the law will allow to be good, is 
the question submitted for decision. 

The least possible interest which Elender Atwell could 
have in Beck, under this will, is a life estate, and whether this 
is the whole of her interest depends on the meaning attached 
to the particular words of limitation used by the testator, 
‘Cafter her death if no lawful issue,” for it was clearly in his 
power by proper words, to limit a remainder over upon this 
life estate by an executory devise. It is well settled that an 
executory devise to vest on a dying without issue generally, 
that is on an indefinite failure of issue, is not good, because it 
tends to create a perpetuity. But courts favoring the intention 
of the testator particularly in devises of personal property, take 
hold of any circumstance or words of the will which limit the 
general expression of dying without issue and afford a ground 
for construing the limitation to bea dying without issue living 
at the death of the party, in order to support the devise over. 
The words “ leaving no issue” and “ without leaving issue,” 
have been construed to mean, without issue living at the 
death of those who first tock, and that the limitation over was 
good as an executory devise. So the words “after her de- 
cease” have been construed to mean, immediately after the 
decease, and to constitute a good limitation in an executory 
devise ; as in the cases of Pinbury and Elkins, 1 P. Wms. 
563, and Paine v. Stratton, cited 2 Atkins, 647. The words 
of limitation in the first case are “ then after her decease £80 
to remain, &c.” In the latter case the words are “and after 
her decease, &c.”’ The case submitted for decision is’almost 
identical with these, and if there be any difference it is too 
slight to except it from the principles on which they rest. 
The construction which is given to this clause of John Atwell’s 
will, therefore is, that the limitation was to take effect imme- 
diately after, or at the death of Elender Atwell without lawful 
issue. Accordingly the limitation is good. 
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RICHMOND. 
IN RICHMOND SUPERIOR COURT. aw 
STewar? 
os v. 
Cuartes D. Srewarr vs. Witiiam. G. Grimes and ALBERT Grimes and 
W. JONEs. Another, 


Verdict for Plaintiff, and motion for New Trial. 


Tuts was an action of debt on a bond conditioned for the I! an action 
delivery on a given day of certain deeds and muniments of {??.;2 bend 
title to a tract of land sold by Grimes, one of the defendants, pay a debt by 
to the plaintiff, for and in consideration of certain jud Aap 8 

ple , for and in consideration of certain judgments (6 pay rent, the 


against him in favor of Stewart and Hargraves, amounting to — esas 
-~ 2 . Br . . brs ion of the n 
$4716. Breach assigned was the non-delivery of the deeds on the part of 


and papers recited in the bond and damage averred to have the, plaitit is 
been sustained equal to the penalty of the bond. chs, defend 
At the trial of this cause the principal question which arose Upon proot 
was as to the sufficiency of the proof offered to sustain the formance of the 
averments in the declaration, that is to prove the breach as- ¢onlition: Bsa 
signed and the damage sustained by reason thereof. The cip'e is appli- 
only proof offered was the bond itself. It is certainly true as (20°. .te & bond 
contended for by defendants’ counsel, that the breaches as- deliver, on a 
signed must be proven as every necessary averment must be, §¥¢" day 2 


but it does not follow that this proof must be aliunde the meats of title. 
bond. In an action on a bond conditioned for the payment jy 4 gegndant 
of a debt by instalments, a breach must be alleged that is the has his testimo- 


non-payment, and so of a bond conditioned for the payment ps Paes 

of rent. But the simple production of the bond is sufficient duce it ata pro- 
: ey er time, rest 

to put the defendant upon proof of his performance of the [i cte’on mae 


condition, else the plaintiff must be driven to the legal ab- mt oe 
. 7. . . e ope e e ° e e bene of a 
surdity of proving a negative, or fail in his suit. In principle concludingargu- 


this case does not differ; for though the condition here is not ment, and after 
4 the case has 


for the delivery of money, it is for the delivery of certain deeds jcon argued for 
and papers at a given time, the non-delivery of which cannot pP!ain'ifi, be can- 
be proven except by proving a negative, and from the very tnitie ito change 
nature of this case the burden of proof is thrown on the de- pL ONE 
fendants to prove the aflirmative. testimony. 

As to the damages, it is clear that they must be proven, as 4, yoy. 
this is not a bond in which the damage has been liquidated. ery of new and 
Yet it is not without some evidence on that subject. ‘The material, | testi- 
condition is for the delivery of deeds and muniments of title dict, is a good 
toa tract of land sold by Grimes, one of the defendants, to aay he , 
the plaintiff. Now there may be two measures of damage in | 
such cases. One, the consideration or price paid for the land, j,ia1 is ranted 
with interest; the other, the value of the land at the time of 01 the verdict of 
the breach. If the first be the rule adopted, this case is a agg 
clear one, as the price is distinctly mentioned in the bond. oo ae. a 
If the latter be the rule, then the jury had the value agreed bie’ e axel 
on by the parties five months before the time of the alleged erause he can- 
breach from which to ascertain the value at the time the con- :y, the court will 
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dition was to be performed. And though this is not very 
clear proof of the actual damage. it is such as to entitle the 
plaintiff to have his case submitted to the jury, whose pro- 
vince it is to assess the damage according to the proof and 
who must have given at least nominal damages. 

Surprise is insisted on as a ground for new trial. It will 
sometimes be considered sufficient, but not such surprise as is 
complained of here, which is no other than the discovery of 
an error in a verbal report of a case determined in another 
county. If a party choose to rest his cause on a point of law, 
and the law be decided* against him, he cannot complain of 
surprise, though he may of the error of the court, if it be in 
error. And it may here be remarked that the most uncertain 
means of knowing either what the law,is, or what it has been 
adjudged to be, are the verbal reports of cases made, frequent- 
ly by persons not concerned in them, and who hearing but 
part, misconceive the whole, and misapprehend the points on 
which they turn, as well as the decisions of the court. 

“ Because the judge would not permit the defendants to 
introduce their evidence to the jury, before they had with- 
drawn, which they had an undoubted right’to do,” is another 
ground on which the defendants rest their motion. ‘That 
they had an undoubted right to introduce their evidence is 
true, and they were called on_ to do,so, but* refused, resting 
their cause ona matter of law, and the benefit of a concluding 
argument before the: jury.» After the plaintiff’s counsel had 
concluded his argument, the defendants thought proper to 
change their position, and to introduce their witnesses, and 
moved accordingly, relying on the authority of Mercer v. 
Sayre and Toler, 7 John. Repts. 306. The Supreme Court 
of New York placed this matter entirely at,the discretion of the 
judge. Yet for convenience in the transaction of business in 
courts as well as for the advancement of justice, this discre- 
tion should be limited by some rule, and not be exercised ca- 
priciously. But the facts of the case cited are quite different 
from the facts in this, and the utmost latitude of discretion 
that court might be inclined to allow, would (it is believed) 
not reach a case such as this. In the New York case, both 
parties had introduced their evidence, the defendants’ counsel 
had closed his argument, and plaintiffs’ counsel was before 
the jury, when an important fact which had a material in- 
fluence on?the cause in favor of the defendant? was for 
the first time discovered by him. The plaintiffs’ coun- 
sel was before the jury. He might reply to the newly 
discovered evidence or comment on the testimony, and no 
possible injury could result from its introduction. In the 
exercise of a sound discretion, and for the advancement 
of justice, the evidence should have been received. It would 
have been received here, according to a pretty uniform prac- 
tice, and if discovered after verdict, would have been good 
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round for new trial. But no case has been known here, or 
([ presume) elsewhere, in which a defendant has been allow- 
ed to set still, with bis testimony in court, and permit the 
plaintiff to unfold his cause, argue it to the jury, disclose 
its strength or weakness, and then instead of argument reply 
with his testimony at a time when possibly the plaintiff may 
have dismissed his witnesses, necessary to meet the new de- 
fence. 

The last ground insisted on by defendants in favor of their 
motion is, “That they have since the trial discovered new 
and material testimony, viz. the admission of the plaintiff him- 
self, that no damage had accrued or could accrue to him by 
reason of the alleged non-performance of the condition of the 
said bond.” Granting new trials is an exercise of that equi- 
table discretion which belongs to courts of law, and is neces- 
sary to enable them in many cases to render exact and com- 
plete justice. Among the various cases in which this power 
should be exerted, our courts recognize the discovery of evi- 
dence, which, had it been known, and could it have been 
used at the trial, would probably have produced a different 
result. For though the court will not grant a new trial to let 
the party into a defence of which he was apprised at the trial ; 
yet if he were ignorant of the defence, or of the witness by 
whom it could be sustained, and come to the knowledge of 
them while the court has the control of the cause, it will not 
compel him to submit to an unjust verdict, nor drive him into 
a Court of Equity for relief; but will afford him an opportu- 
nity of making his defence by granting a new trial. In_ this 
case, the newly discovered testimony is very material. The 
principal question before the jury was, as to the damage sus- 
tained by the plaintiff, and their verdict is for the whole 
amount of the judgments recited in the bond as the consider- 
ation for which the land was sold. Now, if Grimes were the 
only defendant, this verdict, which remits the plaintiff to his 
rights as they stood before the sale of the land, might be per- 
mitted to remain. But Albert W. Jones is also a defendant, 
and seems to stand in the light of a security to the bond, as 
he does not appear to have been any way concerned in the 
price for which the land was sold. ‘Then what is the extent 
of his obligation? Surely he is not to be considered as be- 
coming security for the judgments of Stewart and Hargraves, 
or as warranting the title to the land. He only bound him- 
self to respond to the damage plaintiff might sustain by the 
non-performance of the condition of the bond. And if it be 
true that he has sustained no damage, and this can be shown 
by plaintiff ’s own admission, the verdict as against him, at least, 
is neither consistent with equity nor justice. The cause was 
tried before a petit jury from whose verdict an appeal toa 
special jury is allowed by law as matter of right, on payment 
of costs and giving security. With such verdicts, unless 
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grossly and flagrantly unjust and illegal, the court will not in- 
terfere, if the defendant have the power to avail himself of 
his legal privilege. But the misfortune or poverty of a de- 
fendant in a case such as the one before the court, should not 
deprive him of a special jury trial, justly considered the most 
effectual safe-guard of his rights. The inability of defend- 
ants to give the required security is shown to the court. 
Upon the payment of costs let the rule be made absolute, 
and the cause transferred to the appeal docket, to be tried by 


a special jury. 
= @ BOs 
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Wixturam J. Hossy vs. Arron H. PemBerton. 


Judgment on Foreclosure of Mortgage and rule nisi 
against Sheriff. 


Tis money has been retained by the sheriff to await the 
judgment of the court upon the claim to it, which is contested 
between the plaintiff and a junior judgment creditor. The 
facts appear to be these. Plaintiff was mortgagee of certain 
real estate in Augusta, mortgaged to secure the payment of 
several notes. When one of them became due, he applied 
for and obtained a rule nisi, and in due course of law a rule 
absolute for foreclosure of the mortgage for the sum due; 
upon which judgment of foreclosure be sued out execution 
and caused a sale of the mortgaged premises. The proceeds 
of the sale exceeded the sum due by a considerable amount, 
which excess is the money now in dispute. 

Subsequently to the date of the mortgage, judgment was 
rendered against the mortgagor in the ordinary course of judi- 
cial proceedings, and afterwards another of the notes secured 
by the mortgage becoming due, the mortgagee sued for a sec- 
ond rule nisi, which rule was made absolute for the sale of the 
same mortgaged premises already sold under his former rule. 
Upon this second judgment of foreclosure rendered subse- 
quently to the sale and to the ordinary judgment, plaintiff now 
claims the money in the sheriff’s hands. 

As to the priority of lien originally held by the mortgagee 
there is no dispute. The question is whether his lien upon 
this fund has not been divested by his own act in taking his 
judgment of foreclosure. A mortgage is a specific lien upon 
the thing mortgaged. It extends to nothing else. Our sta- 
tute has prescribed the way in which the interest vested by 
the mortgage in the mortgagee shall be realized and reduced 
to possession, which is by special judgment and sale under 
execution of the mortgaged premises. The effect of this 
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judgment and sale is not to enlarge the lien, but to transfer 
it from the thing mortgaged to the money for which it may 
sell; and to this money “the mortgagee is entitled, to the ex- 
tent of his debt, and no further. The excess belongs to the 
mortgagor. But how is the extent or amount of the debt to 
be known? Certainly not by the mortgage, for that is sunk 
and lost in the higher evidence. It must be ascertained by 
the judgment of the court, which is the highest possible evi- 
dence, and until reversed is conclusive upon the parties to it. 
How far the second rule absolute or judgment of foreclosure 
may affect the mortgaged premises, it is not necessary or pro- 
per now to say. It certainly, however, can affect nothing 
but the mortgaged premises. 

The excess of money beyond the amount of the first judg- 
ment having been vested in the mortgagor, and so become 
subject to the claim of general judgments, can no more be 
reached by it than could any other money or property of the 
mortgagor. It is therefore ordered, that the sheriff pay over 
the money in dispute to the general judgment creditors of the 
mortgagor or to their attorneys according to the priority of 
lien among them. 


© DDa-- 
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The Srare vs. Bensamin Sims. 


Indictment for Nuisance, and motion for New Trial. 


Tue nuisance charged in this indictment is obstructing the 
way to a spring, known as Walton’s spring, in the village of 
Summerville, and interrupting the free use of said spring, 
which way and spring are alleged to be public. ‘The nui- 


sance was very fully and satisfactorily proven at the trial, and fact, and yet if 


the only difficulty in the case was to ascertain whether it 
were a public or private nuisance. It was in evidence that 
the original proprietors of the land, in laying out the village, 
set apart and dedicated to public use certain streets and lanes, 
the ground around the spring, and the way leading to it ; and 
that ever since, for the last twenty or thirty years, the streets 
and lanes, spring and way have been used and enjoyed by the 
public. But there was no evidence of any exercise of power 
or right over them by any of the public authorities known to 
the laws of the State. On the contrary it was in evidence 
that the streets and spring have been kept in repair with mo- 
ney raised by subscription from the citizens inhabiting the 
Village, it being unincorporated. 

From the most attentive consideration I could give the 
case at the trial, my mind was brought to the conclusion, that 
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though the public had long used the streets, spring and way, 
and derived great convenience from them, the right thereof 
was rather vested in the villagers as incident to their lots 
there than in the public; and so I expressed myself to the 
jury in giving them the rules by which to distinguish a public 
from a private nuisance. The jury however found against 
the defendant, and the court is now moved for a new trial, on 
the ground that the verdict is against law and evidence and 
against the charge of the court. 

“I have been not a little embarrassed with this case, not on 
account of any difficulty in the questions presented, or ab- 
struseness of the doctrines involved, but in exercising, under 
the circumstances of the case, and with reference to the 23d 
sec. of the 3d division of the penal code of 1817, the discre- 
tion and power I have of granting new trials. ‘The defence set 
up seemed to me to have failed altogether, whether the nui- 
sance be considered public or private ; and the defendant can- 
not be considered free from fault, for if not the whole, at 
least a very considerable part of the public were greatly an- 
noyed by the act complained of. He does not therefore 
come before the court entirely innocent, and under circum- 
stances which would entitle him to much indulgence and fa- 
vor: though to law and justice he is entitled, and but for the 
provision in the penal code to which I have referred, I should 
not hesitate in granting a new trial. I do not mean to be 
understood by this, as holding that the law takes from the 
court the power of granting new trials, but that it has the ef- 
fect of limiting and greatly abridging the discretion of the 
court in this regard, unless it is to be considered a dead letter 
in the statute book. If the jury, who are declared by the code 
to be “Judges both of law and fact,’ were to pronounce a 
verdict grossly and manifestly wrong, in a case where the 
consequences would be very serious to the accused, the court 
would, unquestionably, exercise its power, and grant a new 
trial, especially if it could not obviate in a good degree by its 
judgment, the consequences of the verdict. But in the case 


under consideration, the punishment is a fine at the discretion - 


of the court and the jury, who are constituted the judges both 
of law and fact, having, after a very full and fair hearing, pro- 
nounced a verdict which seems to be in accordance at least with 
the justice of the case, I will not disturb it. The motion is 
therefore overruled. 


2 @OOw- 
IN RICHMOND SUPERIOR COURT. 
Wooprurr & Co. vs. Dean & Manoner. 


Verpicr for plaintiffs subject to the opinion of the court 
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upon the following statement of facts, to wit. “Dean was  sicnmoso. 
committed to jail under a ca. sa. at the suit of the plaintiffs, www 
and gave bond with Mahony as security for the prison Woopxvrr 
bounds—after he had been on the bounds a week, he made pean and 
application for a discharge (under the provisions of the act Another. 
requiring plaintiffs who reside out of the State or County to 
ive security for the maintenance and jail fees of the defen- 
dant when committed to jail, or in failure thereof, the defen- 
dant to be discharged by the justices of the Inferior Court) 
and upon producing the jailer’s certificate that security for 
jail fees had not been given, and a certificate from the sheriff 
that he believed the plaintiffs resided out of the State, an 
order was signed by one justice of the Inferior Court, requir- 
ing such security to ke given on the day of the date of said 
order, or that the said Dean should be discharged—the plain- 
tiff’s attorney had no notice of these procedings in time to 
object. On the next day another justice signed said order, 
and on the next day a third justice signed said order, and 
Dean having the same in his possession, quit the bounds ; the 
said justices did not have any consultation, the said order was 
not, and never has been-entered of record on the minutes of 
the Inferior Court, and during the time Dean was on the 
bounds he boarded at Mrs. Riley’s, and was no expense to 
the county or city. We agree that the above is a true state- 
ment of the facts in said case, this 23d June, 1829. 
A. J. Mituer, Plaintiff’s Attorney. 
J. P. Kine, for Defendants. 


We agree to submit the case stated without argument, with 
privilege of appeal to either party, with the further privilege 
of rejecting this consent as evidence on said appeal if entered, 
sth August, 1829. 


J. P. Kine, 
A. J. Mivuer.” 





Per Curiam. No paper has been submitted but the above or 45 27 fork 
statement. It is presumed, however, that the bond sued on ee 
isin terms of the act of 22d Dec. 1820, relative to prison the ? Inferior 
bounds. ‘The condition prescribed by that act is “ that if the Courthave pow- 
4 2 ig er to discharge 

person or persons so arrested, and committed to jail do at persons impris- 
any time without being legally discharged, pass or leave the ed for debt 
z P under circume 
boundaries so laid off, &c. such passage or departure shall be stances therein 
taken and considered an escape and for forfeiture of the bond, named, but they 
&c.” The discharge relied on is one by three justices of the court, and an 
Inferior Court made or intended to be made according to the sol . 
provisions of the 2d sec. of the act of the 10th Dec. 1803, ted to them in- 
relative to insolvent debtors, and the question to be decided ¢'vidually for 
: : : : espective 
is whether the discharge obtained in the manner stated, be signatures out 
legal or not. ee ae 


There is no particular form or mode of proceeding expressly void. 













216 


RICHMOND. 


SS ant 
Wooprurr 
oe. 
Dean and 
Another. 


A. sued B. as 
executor de son 


DEC ISIONS OF CASES IN THE SUPERIOR COUKTS 


pointed out in the act except in the Ist sec. which is by peti 
tion, and rule or order of court. But this is for discharge 
upon the surrender of effects. ‘The power is given however 
to the same tribunal, the justices of the Inferior Court, and 
the law clearly intended that the discharge should be by the 
justices of the Inferior Court as a court, and not by the indi- 
vidual act of each member of that body. It may be said that 
the discharge under the second clause of the 2d sec. is intend- 
ed to be prompt, and upon a summary proceeding ; and this is 
true, but it does not therefore foliow that it is to be the indi- 
vidual act of the justices, and not the act of the Court, 
The discharge of persons committed for criminal offences 
where no bond has been given to prosecute, and the discharge 
of seamen committed to jail by their captains, where no 
security has been given for their maintenance and jail fees, 
was intended also to be prompt and summary ; but no one 
could hesitate a moment in declaring their discharge by an 
order issuing from the several desks “of the members of the 
Inferior Court in the absence of the party to be discharged, 
and of every one concerned, and upon the mere certificate of 
an individual as to his belief of a fact to be illegal and alto- 
gether extrajudicial. Yet these last cases are provided for 
in the same section, with the case of a debtor where no 
security has been given for maintenance and jail fees, and the 
case of seamen in the very same clause where the similarity 
of proceeding is pointed out by this expression which cannot 
be mistaken “ in like manner.” If a person confined for an 
alleged criminal offence, without a bond having been given 
to prosecute, and a seaman confined by his captain without 
security being given for his maintenance and jail fees, can- 
not be legally discharged but by a regular proceeding anda 
judicial order consequent upon an investigation into the 
legality of his‘confinement, it follows, necessarily, that a debtor 
cannot. ‘The proceeding of the justices in this case is con- 
sidered not only loose and irregular, but the order for dis- 
charge void as an act coram non judice. 

Let judgment be entered for plaintiff, with the privilege of 
appeal in terms of the consent. 


@Qeu- 
IN RICHMOND SUPERIOR COURT. 


Grorce Anpverson vs. James Primrose, Executor of Ro- 
BERT FRASER. 


Assumpsit. Verdict for Defendant, and Motion for New 
Trial. 


In this action it was attempted to recover from the defend- 
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ant as executor de son tort of Robert Fraser, the amount of  x1cuMonp. 
a promissory note given by Fraser to the plaintiff. At the won 
trial, Mrs. Fraser, the widow of Robert Fraser, was offered as — 
a witness by the plaintiff, and objected to as incompetent on  Prrsnose. 
account of interest. ‘The court sustained the objection, and , 
= : : ort of C. and 
repelled her testimony. Much evidence was given by both offered G.’s wife 
parties in relation to certain negroes alleged by the plaintiff ‘© Prove the in- 
F ermeddling ; 
to be the property of Robert Fraser, but claimed by the de- she being’ an 
fendant to be his own, and the jury having rendered a verdict bates of Ox ai 
for the defendant, the plaintiff now moves for a new trial on the effect of her 
the ground that he was deprived of the benefit of important ‘stimony being 
evidence by the error of the court in the rejection of the tes- residuum for dis- 
timony of Mrs. Fraser; and because the verdict was against act premeieiaed 
law and evidence, and against the principles of justice, equity, the debt sued on 


and good conscience. pl gis 

It is a rule too well settled to require the adduction of pre- clearly incompe- 

. ° ° ~s tent as a wit- 

cedent or authority to support it, that a witness is incompetent ness, 
who has a direct and immediate interest in the result of the 
cause. The error of the court, if indeed there was error, may 
be easily discovered by the application of this rule to the facts 
of the case, and by examining into the relation in which the 
rejected witness stood towards the parties in it. She was the 
widow and one of the heirs and distributees of Robert Fraser, 
and therefore immediately interested in having the estate of 
her deceased husband increased as much as possible ; and, if 
that were the object, or would have been the effect of her 
testimony, she was clearly incompetent. She was called by 
a creditor of Fraser, who was seeking to have satisfaction of 
his debt from the defendant as executor in his own wrong. 
A recovery in this case and satisfaction of the debt would have 
increased the residuum for distribution to the precise amount 
of the recovery. Suppose the rightful executor or the admin- 
istrator of Fraser had sued the defendant for the negroes 
about which this dispute arose, and Mrs. Fraser the widow 
had been offered as a witness by the executor or administra- 
tor; would there have been any hesitation in rejecting her 
testimony ? certainly none. Does the change of parties 
change the principle? I think not. ‘The effect in either case 
is to increase the residuum to be distributed, in which resi- 
duum the witness has a direct, immediate, and certain legal 
interest, and is therefore clearly incompetent. 

As to the other grounds I have but this remark to make, 
that upon a full and fair investigation of the case, the jury 
pronounced their verdict upon the facts submitted to them in 
evidence, which verdict was regular and legal, and, as I be- 
lieve, rendered substantial justice to the parties. I can there- 
fore see no good reason for disturbing the verdict. 

The new trial must be refused. 

28 
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IN RICHMOND SUPERIOR COURT. 
Hicxs & Lorp vs. Epwarp Tuomas. 
Rule to set aside Verdict and order Nonsuit. 


Tus is an action of assumpsit, there being in the declara- 
tion three counts, for money paid, laid out and expended, 
money had and received, and on an account stated ; the pro- 
mises and liabilities in each count allege to have been made 
and incurred on the Ist October, 1826. The defendant has 
plead and relied on the statute of limitations. 

By a consent between the parties a verdict has been taken 
subject to the opinion of the court on the plea “it being ad- 
mitted that the defendant within four years, offered the plain- 
tiff fifty cents in the dollar for his claim.” There was no 
evidence before the court, and from the pleadings it is plain 
that the debt is not barred. But with the papers submitted 
is a letter from defendant to plaintiffs, dated 25th Nov. 1820, 
admitting a balance due from him of $335,37 ; which letter, 
it is supposed, was to be referred to by the court in making 
up its opinion. 

From the papers submitted, it appears that Beach & 
Thomas previous to the year 1820 were indebted to the plain- 
tiffs—that in that year, and after the death of Beach the de- 
fendant admitted, in the letter referred to, the balance above 
stated to be due to the plaintiffs from the late firm of Beach 
& Thomas, and at the same time informed the plaintiffs of 
the embarrassment and probable insolvency of that firm, and 
that in 1825 the defendant offered to the plaintiffs to pay 
them one half of the claim. 

This letter is clearly a liquidation of the debt made by the 
defendant after the death of his partner, by which, and by 
reason of his having survived his copartner, the debt was pay- 
able by him individually. In 1825, this debt was not barred 
as by the act of 1809, all actions founded on notes and other 
acknowlegments under the hand of the party, are not barred, 
until the expiration of six years. At the time, therefore, when 
the offer to pay one half was made, there was a subsisting le- 
gal demand. This demand is expressly admitted by the de- 
fendant, which admission is accompanied by a promise to pay 
one half. ‘The only way by which the defendant can avoid 
the consequences of this acknowledgment and promise, if 
they can be avoided at all, is to suppose them made in an of- 
fer or an attempt to compromise. For the acknowledgment 
of the debt is very express, and the promise to pay one half 
is equally as express ; made at the time too, when there was a 
subsisting debt clearly not barred. It is well settled that no 
advantage shall be taken of an admission made to secure 
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one’s peace, and if such were the character of this acknow- 
ledgment and promise, the evidence would be rejected. If, 
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however, the offer or admission be not made with a view of Some Lorp 


avoiding a suit, or to buy one’s peace against a doubtful claim, 
but from a consciousness of the truth of the fact admitted, it 
will not fall within the rule. In this view it is of importance 
to look to the motive which led to the admission. What 
were the motives of the defendant in this case, are to be gath- 
ered from the letter. The defendant was the surviving part- 
ner of the late firm of Beach & Thomas, which firm was 
probably insolvent. His partner being dead, the whole lia- 
bility survived to him and the debts of the firm were to be 
met by his unaided future efforts. Is it not therefore fairly 
to be presumed, that the admission was made rather with a 
view to the affairs of the defendant, and his ability to meet 
the whole claim, than to its justness, particularly as no dispute 
had arisen as to the legality of the debt or the sufficiency of 
the proof of it, and as it was not then barred by the statute ? 
I think it is, and that the offer cannot be considered an offer 
of compromise so as to deprive the plaintiffs of the benefit of 
it in replying to the plea of the statute of limitations. 

On the subject of interest, which is also referred to, the de- 
cision of the court no doubt is entertained. This is clearly 
a liquidated demand within the letter and spirit of the act of 
1799. 

Let judgment be entered for principal and interest, with 
leave to defendant to appeal within four days from the ad- 
journment of court. 


a BBQ. 
IN RICHMOND SUPERIOR COURT. 
Epwarps for ANDERSON & Co. vs. H. Muserove. 


Fi. fa. and Claim by Burton and Bostwick ; Verdict for 
Plaintiff and Motion for New Trial. 


Tue ground on which this motion rests, is the rejection of 
Harrison Musgrove, who was offered as a witness by the 
claimant. 

The competency of defendants in execution to testify in 
claim cases, has been frequently discussed in the courts of 
the State, and different opinions have been held by different 
judges ; but as far as I have been able to ascertain what the 
decisions have been, the judges with but few exceptions have 
rejected defendants as incompetent. WhenI came to the 
bench, such was the practice in this circuit, under a decision 
of my predecessor, and at the trial of this case, I rejected the 
defendant upon the maxim stare decisis. Since the trial, I 
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have conferred with the judges, and find the same decision 
and practice to prevail throughout the state. As far, there- 
fore, as precedent authority and practice can sustain the 
court in the rejection of the witness, it is fully sustained. 
How far it can be sustained upon principle, is a matter of 
some doubt in my mind. 

The first question which suggests itself is, whether the de- 
fendant in execution be a party to the suit ? The party plain- 
tiff or actor in this proceeding ts the plaintiff in execution, the 
party defendant is the claimant. ‘The issue is joined between 
them without any reference whatever to the defendant in ex- 
ecution, whose death even will not affect the suit, nor can he 
in any way release it. He cannot then be considered a party, 
and rejected on that account. Yet he evidently has some 
relation to the suit, and must have some interest or concern 
in its event. His title to the property is the subject of in- 
quiry, and its proceeds, if condemned, will be applied in dis- 
charge of his debt. He could not therefore be called to tes- 
tify on the part of the plaintiff, for he would have a direct and 
certain interest in his success. But it is contended that 
though incompetent for the plaintiff, he is yet competent for 
the claimant, in as much as he is called to swear against his 
own interest, and to defeat his own rights. This is the 
strong argument presented by the counsel for the claimant, 
and if it were true that the interests of the defendant were 
adverse to those of the claimant ,and identical with those of 
the plaintiff he might be allowed to testify for the former. 
But so far from this being generally true it happens in almost 
every case that the defendant has an interest in the success 
of the claimant. By law the burden of proof is with the 
plaintiff, and before the claimant can be required to prove his 
right to the property, the onus must be shifted by proof of title 
in the defendant subsequently to the judgment. Whatever 
title the claimant has, must then be presumed to have been 
derived from the defendant, who has an interest in supporting 
that title. Thus he seems to have an interest on both sides. 
But what is the nature of that interest, is it such as to pro- 
duce an equipoise and leave him altogether indifferent which 
shall prevail? Such is but rarely the case. He is in most 
cases hopelessly insolvent, and it is a desperate struggle be- 
tween the plaintiff, whose only hope for the payment of his 
debt depends on the condemnation of the property, and the 
claimant, who holds under the defendant by a title never free 
from suspicion of unfairness, either on account of illegal and 
fraudulent preference, or of some secret trust for the defend- 
ant or his family. In such a case the preponderance of inter- 
est and feeling would seem rather to be on the side of the 
claimant. This very peculiar, very near, and generally inter- 
ested relation in which the defendant stands to both parties, 
has induced the judges to adopt as a general rule his exclu- 





OF THE STATE OF GEORGIA. 


sion as a Witness. It is perhaps<the safest rule. But the cir- 
cumstances which will disqualify a witness on account of in- 
terest are of such infinite variety,,and it is so difficult to form 
any general rule which will apply to every case that I would 
ifa rule were now to be formed subject the defendant-to the 
ordinary tests of competency and unless he were found to be 
clearly incompetent suffer him to be sworn referring all objec- 
tion for bias or prejudice to his credit. Yet, as I find a gene- 


ral rule on the subject prevailing throughout the State, I will 
not depart from, or disturb that rule more especially as it ap- 
pears to be a safe one. 


Motion refused. 
+ @@O«-- 
Daviv Meauine‘et al. vs. The Crry Councit of Augusta. 
Suggestion for a Prohibition. 


Ir is stated in this suggestion that on the 4th of December, 
1829, an act was passed by the legislature of this State for 
the relief of butchers, vendors of meats in the city of Augus- 
ta, rendering “it unlawful for the city council to assess or lay 
any tax upon the regular butchers in the city, or upon their 
meats vended therein, by way of fees or otherwise, exceeding 
the sum of fifty dollars per annum for each single stall in the 
market house ; that notwithstanding this act the city council 
are about to levy an extra tax other than the rent for the 
stalls in the market house, and to dispossess the butchers of 
their stalls rented for a term not yet expired, unless the tax be 
paid, of which they the bucthers have received regular notice 
from the clerk of the council. 

Upon this suggestion a rule was made at chambers on the 
lith of February requiring the city council of Augusta to 
show cause on the first day of the next term why the writ 
of prohibition should not be granted. In pursuance of this 
tule they now show for cause, Ist. That the city council is 
not a court or judicial tribunal whose proceedings can be re- 
strained by probibition. 2dly. That the suggestion does not 
make known any suit pending before the city council or any 
act done by them to be restrained, but only a fear that some 
suit may hereafter be instituted, or some act be done from 
which damage may arise. 3dly. That the apprehended act 
is not the exercise of judicial power, or even of the quasi judi- 
cial power of the council employed in carrying into effect its 
bye-laws for preserving peace and good order in the city. 

This brings before the court the propriety of the remedy 
alone, and withdraws from its consideration the merits of the 
controversy, the constitutionality of the act of the 4th Decem- 
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ber, 1829, and renders this case simple and easy, though it 
may prolong litigation between the parties. 

The Supreme Judicial authority of the State is in the Supe- 
rior Courts, which have vested in them all the powers of the 
Chancery and Superior Courts of England. They can restrain 
and control all inferior jurisdictions, confining each within 
the proper limits and bounds prescribed by law; and can also re- 
gulate and control all public corporations. For this purpose the 
constitution has given the Judges of the Superior Courts pow- 
er to issue writs of mandamus, prohibition, scire facias, and 
all other writs which may be necessary for carrying their 
powers fully into effect. ‘This general superintendency given 
to the Superior Courts cannot however be exerted capricious- 
ly, but it must be done legally and according to the forms of 
law ; and for this purpose writs are given to suit the various 
cases which may arise, and it is as necessary that the Supe- 
rior Courts in the use of these writs preserve uniformity and 
regularity in their own judicial proceedings, as it is that infe- 
rior jurisdictions be kept within their proper limits. 

The writ of prohibition is that which was framed to restrain 
Inferior Courts of every kind, and keep them within the just 
bounds of their several jurisdictions.(1) The reason of pro- 
hibitions is said by the English Courts to be, the preservation 
of the right of the King’s crown and.courts, and for the ease 
and quiet of the subject, both of which are best preserved where 
every thing runs in the right channel, according to the origi- 
nal jurisdiction of every court; and where causes are pre- 
vented from being drawn “ad aliud examen,” than they 
ought to be. 

The writ, then, being to restrain courts, our first inquiry is, 
whether the city council of Augusta be a court? <A court is 
a place where justice is administered according to the laws 
of the land. That justice be judicially administered, that is, 
that the tribunal administering it, be a constituent part, how- 
ever minute, of the judiciary of the State, is inseparable 
from the idea of a court. 

By the charter of Augusta, the city council has power to 
make all needful bye-laws, rules, and ordinances, for the good 
government of the city, and to enforce them. In doing this 
they necessarily exercise a sort of judicial power; but the 
causes arising under their ordinances, and examined before 
the council, cannot be said to be drawn ad aliud examen, for 
no court of the State would take any cognizance of the mat- 
ter. The proceedings are not under the laws of the State, 
and no court of the State can be bound by these bye-laws. 
So long as the city council confines itself within the limits of 
the charter to mere police regulations under its own ordi- 
nances, it cannot be considered a court, subject to prohibition. 


(1) Day's Comyn Dig. 7th vol. 140. 
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It might be otherwise, should it undertake to adjudge and ad- 
minister the laws of the State, and to usurp a jurisdiction not 
belonging to it. But is said, the members of the city council 
being ex officio justices of the peace, the city council itself is 
therefore a judicial tribunal, and must be recognized as such 
by the Superior Court. It does not follow, that becausé each 
member is a justice of the peace, the city council, in its cor- 
porate capacity, may assume the jurisdiction of justice of the 
peace, or that it becomes thereby incident to the corporation. 
On the contrary, this is a power given to each member—it is 
bestowed on the member personally, and seeins to have been 
carefully withheld from the corporation. 

The court being of opinion that the ci y council of Augusta 
is not a court, or such tribunal as can be reached by prohibi- 
tion, it might seem to be unnecessary to advert to the second 
and third grounds of objection to the rule being made abso- 
lute. But it is made known by the suggestion that there 
exists a contract between the parties for the rent of stalls in 
the market-house, and the court is called upon to prevent by 
writ of prohibition the damage which may result from a threat- 
ened violation of contract on the part of the city council. 
Now it can hardly be believed that this use of the writ is se- 
riously contended for. As to the threatened summons for 
delinquency, the law is clear that no man is entitled to a pro- 
hibition, unless he is in danger of being injured by some suit 
actually depending, and it will not be granted merely from a 
fear that suit will be commenced from which damage may 
possibly accrue. 

On the third ground, the gentlemen who support the sale 
contend, that though the contemplated proceeding of the city 
council may not be strictly judicial, nor even quasi judicial, 
yet that prohibition will be allowed in other cases where there 
is danger of wrong being done ; that the writ of injunction 
isa sort of prohibition ; and that the writ of prohibition itself 
will in some cases be granted to stay waste. It is true that 
prohibition has been granted in certain cases to stay waste, 
but this was by virtue of statutes expressly extending the re- 
medy to such cases. And so far from supporting the rule, 
this is opposed to it, as the exception thus expressly made by 
legislative enactment shows what the common law is. 

As between prohibition and injunction, there is this very 
obvious and striking difference, one operates upon the court, 
and the judge and officers who disregard it may be punished ; 
the other operates upon the party alone to restrain him from 
using the process of the court, but does not interfere with the 
court itself. And the adduction of this particular instance, 
shows the necessity of preserving the proper distinction in 
the use of the various writs and processes of court, which 
have been framed to meet every exigency which may arise 
in the course of legal proceedings.—They are adapted to the 
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nicumoxp. judicial system of the country—have been approved by wis- 
“wv~ dom and experience, and may not safely be departed from or 
Meauine et al. disregarded. 
v. 5 ae i 
City Covscr. Upon all the grounds, the opinion of the court is against 
of Augusta. the rule, and believing that the case presented is not such as 
to entitle the party suggesting it to a prohibition. The rule 
is discharged. 


-@QO«-- 
IN RICHMOND SUPERIOR COURT. 
Joun Hunter vs. James 8S. Suarrer. 
Trover. Verdict for Plaintiff and Motion for New Trial. 


Where thede- THe subject of this suit a negroslave, named Sam. Plain- 
soy of | tiff’s title to the slave is adeed from Judith Ann Lehiffe to him, 
tracted marriage by which Sam, together with other property is conveyed for 
re a gg certain purposes mentioned. ‘The deed bears date 2Ist Feb. 
neighboring 1812, and was registered in the Secretary of State’s Office, 
"sen ol South Carolina, 7th March, 1812, and in Edgefield district 
— a long on the 2d June, 1826. At the trial, Sam was proven to have 
mitted them to Veen the property of Maurice Lehiffe, and after his death to 
herdescendants, have been purchased at the sale of his estate by Judith Ann 
gg Lehiffe, his widow, and that she in contemplation of a second 
her free so far marriage executed the deed of trust by which plaintiff claims 
toa deed made title. It was also proven that Sam had been sold by Bowers, 
by her, untl the second husband of Mrs. Lehiffe, and coming into the pos- 
some one should : > : : : 
assert and main- Session of Barney M. Kemin, was seized by the sheriff of 
jun a nant to Richmond county, and sold as his property, and that defend- 

er as his slave. ; : RS RAS ; 

ant became the purchaser with full notice of plaintiff’s claim. 
The identity of the slave, his value and conversion by defend- 
ant were fully proven. 

On the part of the defendant it was proven that Mrs. Le- 
hiffe was the daughter of Mrs. Holmes, who was the daugh- 
ter of George Galphin by a black woman, and a recovery was 
resisted on the ground that the deed under which the plaintiff 
claims is void, having been executed by the descendants of an 
African, presumed by law to be a slave, and incapable of 
holding or conveying property ; of the condition of the black 
woman, the grand-mother of Mrs. Lehiffe, there was no evi- 
dence ; but there was evidence that Mrs. Holmes and Mrs. 
Lehiffe were always considered free, and were the wives of 
free white citizens of South Carolina. 

The court having charged the jury in favor of the deed and 
of plaintiff’s right to recover, a verdict was rendered accord- 
ingly. Whereupon the defendant moves for a new trial on 
the following grounds. 


1. * Because the deed under which the plaintiff claims can 
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convey no title, inasmuch as it was not executed by a person 
capable of conveying property.” 

2d. “ Because the court erred in charging the jury that 
where it is proved that the African blood exists in an indivi- 
dual, every presumption is in favor of the liberty of that indi- 
vidual, and a state of slavery cannot be inferred from it.” 

3d. ‘ Because the verdict is contrary to law, and the pro- 
per construction of the evidence.” 


These three grounds constitute in fact but one, namely, mis-- 


direction, of the Judge as to the validity of the deed, and the 
ability of Mrs. Lehiffe to hold and convey property : for if Mrs, 
Lehitfe be a person capable of holding and conveying proper 
ty, | apprehend there can be but little doubt of plaintiff ’s nght 
to recover. And here itis proper to remark that the opinion of 
the court is incorrectly stated in the second ground. The court 
did not charge that where it is proved that the African blood 
exists in an individual, every presumption is in favor of the lib- 
erty of thatindividual. But the court did charge that the com- 
mon law rule of presumptions in favor of life and liberty con- 
stituted a part of the Jaw of this State, and had its full force 
until the act, passed f0th May, 1770, innovated upon that 
rule and set up a presumption against the liberty of negroes 
and their descendants; which latter presumption deriving its 
strength altogether from a statutory regulation, and the local 
policy of the State, could not be construed to extend to any 
person living beyond it. Not even to South Carolina, where 
Mrs. Lehiffe and her mother lived, though that being a slave 
holding State, her policy may be supposed identical with our 
own; and that these persons having been always considered 
free there, must be considered free here, at least, for the pur- 
poses of this suit, until the contrary be shown. There is no 
one who has a stronger conviction than I have of the necessity 
which exists in our State, and in every other, where absolute. 
slavery is known, of preserving a clear and broad distinction 
between the free citizen and the slave, and of preserving 
within the just limits prescribed by law, those of the slave 
race who may have obtained their liberty. Without such 
distinction, the rights of the master cannot be sufficiently 
protected, nor the public sufficiently guarded against the 
disorders consequent on an ill governed slave population, and 
the confusion of ranks and orders in society. But it is not 
believed that either the local regulations of this State, or the 
general policy of all slave holding States, are at all affected 
by the decision in this case. This is not a case in which any 
question arises as to the rights of a master over a slave, or of 
one alleged to be a slave claiming to be free, nor any question 
of local or general police. The plaintiff is a free citizen 
having an unquestionable right to sue. His title to the slave 
Sam isderived, it is true, from the descendant of a negro, but 


she has been ever, inthe State where she lived, considered free. 
80 
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Now though a slave is from the very nature of his condition 
incapable of ownership, being himself the absolute property 
of another, there never has been in this State until recently, 
any law to prevent free persons of color from owning pro- 
perty, and now the restriction is confined to real estate in 
certain places, and to slaves. At the date of this deed there 
was no restriction whatever. Nor has it been shown to the 
court that in South Carolina at that time or even at the pre- 
sent moment, there exists any law to prevent free persons of 
color from owning and transferring property of any sort; 
and this deed seems so far to have met with the sanction of 
the laws of South Carolina and her public functionaries, as 
to have been registered in the office of the Secretary of State, 
and in the district where the parties lived and must have 
been well known. It is objected, however, that their being 
considered free does not make them so, inasmuch as free- 
dom cannot be established by reputation. ‘This is true toa 
certain extent. In all disputes between an owner and person 
of color claiming to be free, emancipation must be proved. 
So too where any question arises under police regulations, 
touching the freedoin or slavery of a person of color. But it 
would be carrying this salutary rule to an unnecessary and 
dangerous extent to embrace within it those who claim pro- 
perty purchased from free persons of color universally ac- 
knowledged to be free, whose ancestors were acknow- 
ledged free in the State where they lived, and who have 
constantly bought and sold property as free persons. To 
require of those who thus hold and claim property proof of 
an actual emancipation of those under whom they claim, and 
who are never even reputed to be slaves before a right of 
property so held could be asserted, would be to subject them 
to every lawless invader who might seize upon the property, 
and to leave them without redress. In this case the defend- 
ant sets up no right to Sam not derived from the same source 
with the right of the plaintiff, acquired too with a full know- 
ledge of the plaintiff’s prior right; and it would be absurd to 
say that Mrs. Lehifle could make a contract of marriage with 
Bowers, through whom defendant claims, and could not make 
the previous settlement, under which the plaintiff claims. 
Whatever imperfection in this respect is in the title of one, 
exists in that of the other also, as they are both derived from 
the same source, pure or impure. It is not necessary to say 
what would be the decision of the court if Mrs. Holmes and 
Mrs. Lehiffe had lived in this State, and the deed under 
which the plaintiff claims had been made under our own laws, 
for the fact that those persons have been considered free, and 
enjoyed their liberty and property for nearly half a century in 
a neighboring State, that they have formed contracts of mar- 
riage with free white citizens, and successively transmitted 
their liberty and property to their descendants, will require 
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this court to presume them free, so far as to sustain their 
rights of property, and the rights of those claiming under 
them, against a wrong doer, until some one shall assert a right 
to them as his slaves. ‘The new trial is refused. 


+> BBOQ«:- 


IN COLUMBIA SUPERIOR COURT. 
Administrators of Macruper vs. The Administrators of Or- 
FUTT. 


Rule nisi for Foreclosure. 


In this case certain persons who represent themselves to 
be the heirs at law of Jesse Offutt, moved to be made parties, 
and to have leave to defend their rights to the estate of 
their deceased father. It is urged in support of this motion 
that the proceeding upon the foreclosure of mortgages of real 
estate under our statute of 1799, is a proceeding in rem, and 
that all persons having interest in the mortgaged premises 
have a right to come in and have their rights litigated. If 


the proceeding be indeed in rem, which is a_ proceeding 
known only to the civil law, then not only the heirs at law 
but every other person any way interested in the premises 


would have a right to be heard and have their claims investi- 
gated ; and the proceeding under the statute which was inten- 
ded to be plain and simple, would become the most intricate 
and complex of any known to the law. But the words of the 
statute will not, it is believed, wafrant such a construction. 
The rule nisi is that the principal, interest and cost due on the 
mortgage be paid into court. Who is called on to make 
this payment? Not all the world, but the mortgager. On 
whom is the notice to be served ? Not onall the world, but on 
the mortgager or his special agent. In the event of a dispute 
as to the amount due on the mortgage, who is to appear and 
make the objection on that account? ‘The mortgager. But 
it is said the generality of the notice by publication of the 
rule was designed to apprise all the world of the proceeding, 
and that it would be absurd to require such general notice 
when but one individual or his legal representatives could 
take any advantage of it. ‘The answer is, that such publica- 
tion is not necessary, but will be allowed to supply the place 
of a personal service. It is contended further, that if the 
proceeding be considered in personam, the heirs at law should 
be made parties, because, on the death of their ancestor, the 
mortgager, they have the right to redeem, and the legal es- 
tate descending to them, subject to the incumbrance of the 
mortgage, they have a right to contest the claim asserted by 
the incumbrancer, the mortgagee. This question depends 
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the mortgagor’s 
death before 
foreclosure _is 
the proper pars 
ty, and not his 
heirs. 


And the prin- 
ciple is the 
same, under our 
law, whether 
the subject of 
the mortgage be 
real estate, or 
personal proper- 
ty; the heirs 
cannot be joined 
as defendants in 
the foreclosure. 
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on the construction to be given to our acts regulating the ce. 
scent and distribution of estates. It is declared in the act 
of 23d Dec. 1759, “that real and personal estate shall al- 
ways be considered, in respect to distribution, as being pre- 
cisely on the same footing.” By this act, estates real and per- 
sonal are placed on the same footing in respect to distribution. 
The act of 12th Dec. 1804, is more general in its terms. The 
words are, “ when any person holding real or personal estate 
shall depart this life intestate, the said estate real and personal 
shall be considered as altogether of the same nature and upon 
the same footing.” ‘This act makes no exception, whether for 
distribution or other purposes, but declares that they shall be 
altogether of the same nature and on the same footing. ‘There 
can, then, it seems, be no doubt as to their perfect equality in 
every legal sense. Did the legislature intend by this act to 
elevate personal estate to an equality with real estate, or to 
bring down real estate toa level with personal property ; that 
is to say, did they intend the estates thus of the same nature 
and on the same footing, to pass to the heirs at law or to the 
legal representatives, viz. the cxecutor and administrator? 
This may be ascertained by a reference to other acts in pari 
materia, and by considering the words and intention of the 
acts already cited. The act of 1789, puts real and personal 
estate on the same footing in respect to distribution. Pre- 
vious to this act, what kind of estates was the subject of dis- 
tribution? It was personal. Into whose hands did they pass 
for the purpose of distribution? Into those of the legal rep- 
resentatives, the executor or administrator. If then both es- 
tates be alike subject to distribution, and the executor or ad- 
ministrator alone has the power of distributing estates, it 
seems to be a necessary consequence that they both pass alike 
into the hands of those by whom distribution is required to 
be made. Accordingly we find executors and administrators 
authorized by the act of 16th Dec. 1811], re-enacted on the 
18th Dec. 1816, to sell and convey title for the whole or any 
part of the real estates of their testators or intestates when- 
ever it will be for the benefit of the heirs or creditors of the es- 
tates they represent. Now it is unreasonable to suppose the 
legislature would make laws authorizing executors and ad- 
ministrators to sell and convey title to lands unless they had 
legally the possession of such lands, and title toconvey. And 
it is equally as unreasonable to suppose executors and admin- 
istrators vested with the higher power of aliening real estate 
and not possessed also of the subordinate power necessary 
for the management and protection of the estate for the in- 
terest of the creditors and distributees until a sale or distribu- 
tion take place. The law having thus given to exccutors and 
administrators this power, has at the same time imposed on 
them the duty of faithfully exercising it. They are therefore 
held as answerable for the rents and profits of real estate and 
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for its waste and mismanagement as of personal property. corumara. 

The proceedings then to foreclose under our law being against wwe 

the person mortgaging, and not against the thing mort-  Sim's-0f | 

gaged, the mortgager or person legally representing the mort- 0. 

gaged property must be the necessary and proper parties. pee koe 
Tbe motion is overruled. 


a0 BPD <as- 
IN HALL SUPERIOR COURT, SEPTEMBER, 1830. 
The Srare vs. Groree TassEss. 
Indictment for Murder. 


Tuts was an indictment against the prisoner, a native Chero- 
kee Indian, for the murder of another native Cherokee Indian, 
within the territory in the occupancy of the Cherokee tribe 
of Indians. ‘The indictment has been found under a statute 
of this State, passed in the year 1829, for extending the laws 
of this State over the Cherokec country and for the purpose 
of giving the Superior Courts of certain counties jurisdiction 
of offences committed in the said Cherokee territory, annexes 
the whole of said territory to certain counties of the State 
bordering on the same. <A part of said territory was attached 
to the county of Hall, and it was in the part so attached, that 
the offence described in the indictment was charged to have 
been committed. ‘l'o this indictment a plea to the jurisdiction 
of the court was filed, and the judge presiding in Hall county 
has reserved the question for the opinion of the judges in 
convention. 

Underwood, who was counsel for defendant, contended in 
support of the plea, that the act of 1829, of the State of 
Georgia, extending the criminal jurisdiction of the State over 
the Cherokee country was unconstitutional, and therefore 
void. That by various treaties negotiated between the United 
States and the Cherokee Indians, beginning with the treaty 
of Hopewell, and ending with the year 1819, the Cherokee 
nation had been treated “with, and considered an independ- 
ent sovereign State, and therefore could not be subjected to 
the laws of a State—that in those several treaties the right of 
self-government had been expressly recognized and distinctly 
maintained by the Cherokee tribe or nation—that extending 
the criminal jurisdiction of the laws of Georgia over the Che- 
rokee nation, was an infringement of the right of self-govern- 
ment secured to the Cherokee Indians by the treaties with the 
United States, which treaties were by the constitution of the 
United States, declared to be the supreme law of the land. 
The constitution declares all treaties made, or to be made, 
the supreme law of the land. ‘The treaty of Hopewell is of 
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Hatt, anterior date to the constitution, and is therefore expressly re- 
Sep —cognized by it, and consequently entitled to more weight in 
wm the decision of this question. That treaty contains an article 
The State acknowledging the right to declare war against the United 
Tans, States, which by counsel was relied upon as unequivocal evi- 

dence that the United States acknowledged the Cherokee In- 
dians to be a sovereign, foreign State, possessing at least the 
sovereign attribute of declaring war. 

Mr. Trippe, solicitor general of the western circuit, in 
reply, cited Kent's Commentaries, vol. 3. to show that Indian 
tribes had been considered inferior, dependent, and in a 
state of pupilage to the whites. He placed much stress upon 
that part of the articles of cession and agreement of 1802, 
between the State of Georgia and the United States, by 
which the United States relinquishes to the State of Georgia 
all her rights to the land lying east of the tract ceded by the 
State of Georgia to the United States. He denied the infer- 
ence drawn by adverse counsel from the article in the treaty 
of Hopewell, which regulates the manner in which future 
wars should be commenced between the two people.—And 
he contended that the treaties were void, because the general 
government had no right to treat with Indians within the 
limits of the State, but upon the single subject of com- 
merce, that being the only power granted them in the con- 
stitution. 

By the Convention of Judges. ‘This is a very grave and 
important question, which probably never would have been 
submitted to judicial investigation, but for the political, party 
and fanatical feeling excited during the last session of Con- 
gress. When the Indians attending at Washington last 
winter, and their advocates, discovered that the decision of 
the two houses would be unfavorable to them, the idea of 
bringing the question before the Supreme Court was suggested 
and eagerly seized upon by the deputation of the Cherokees. 

In consequence of that determination, it is presumed that 
the plea now under consideration has been interposed. The 
manner however in which this plea has been interposed ought 
not, and it is presumed will have no influence upon its deci- 
sion. The relations which have existed between the Indian 
tribes of the American continent and the different European 
nations who have established colonies in America, and with 
the colonies themselves, are to be collected from the histories 
and public acts of those nations, and for the space of about 
two hundred years. During that time, many changes of 
public opinion and of public conduct towards the Indian 
tribes have taken place ; which changes are strongly marked 
in the records and proceedings of the different European 
nations who had colonial establishments in America. Those 
changes have, however, introduced some uncertainty as to 
the actual relations which ought to exist, and do actually 
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exist, between the governments formed by European descend- 
ants and the aboriginal tribes. But the conduct of the crown 
of Great Britain to the Indian tribes has been less variant. 
The relation between this State and the Cherokee Indians 
depends upon the principles established by England towards 
the Indian tribes occupying that part of North America which 
that power colonized. Whatever right Great Britain possess- 
ed over the Indian tribes, is vested in the State of Georgia, 
and may be rightfully exercised. It is not the duty, nor is it 
the intention of this convention to enter into a vindication of 
the rights exercised by the British Crown over the Indian 
tribes ; but if the question is considered open to investigation, 
no doubt is entertained that the policy adopted by the British 
Crown towards the Indian tribes might be vindicated by 
reason, sound morality and religion. But this whole question 
is ably elucidated in the decision of the Supreme Court, in 
the case of Johnson v. McIntosh, 8 Wheat. Repts. 543. part 
of which, this convention will transcribe in this decision. 
After stating that discovery gave to the discovering nation an 
exclusive right to the country discovered, as between them 
and other European nations, the decision proceeds—* Those 
relations which were to exist between the discoverer and the 
natives were to be regulated by themselves. The rights thus 
acquired being exclusive, no other power could interpose 
between them. In the establishment of these relations, the 
rights of the original inhabitants were in no instance entirely 
disregarded, but were necessarily to a considerable extent 
impaired. ‘They were admitted to be the rightful occupants 
of the soil, with a legal as well as just claim to retain posses- 
sion of it, and to use it according to their own discretion ; 
but their rights to complete sovereignty as independent 
nations were necessarily diminished, and their power to dis- 
pose of the soil to whomsoever they pleased, was denied by 
the original fundamental principle, that discovery gave exclu- 
sive title to those who made it. While the different nations 
of Europe respected the right of the natives as occupants, 
they asserted and claimed the ultimate dominion in them- 
selves, and claimed and exercised as a consequence of this 
ultimate dominion, a power to grant the soil, while yet in 
possession of the natives. These grants have been con- 
sidered by all, to convey a title to the grantees, subject only 
to the Indian right of occupancy. The history of America 
from its discovery to the present day, proves, we think, the 
universal recognition of these principles.” 

After giving the history of various grants by Great Britain, 
France and Spain, to lands in the occupancy of Indian tribes, 
it adds, “‘ Thus all the nations of Europe, who have acquired 
territory in America, have asserted in themselves, and have 
recognized in others, the exclusive right of the discoverer to 
appropriate the lands occupied by the Indians.” Have the 
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American States rejected or adopted this principle? The de- 
cision then proceeds to show that the United States have 
adopted the principle, and acted upon it as far as they have 
acted. The opinion adds ‘ ‘The United States then have un- 
equivocally assented to that great and broad rule, by which 
its civilized inhabitants now hold this country. ‘They hold 
and assert in themselves the title by which it was acquired, 
They maintain, as all others have maintained, that discovery 
gave an exclusive right to extinguish the Indian title to occu- 
pancy, either by purchase or by conquest, and gave also a 
right to such a degree of sovereignty as the people would al- 
low them to exercise.” Again, on page 591, the decision 
proceeds-—* However extravagant the pretension of convert- 
ing the discovery of an inhabited country into conquest may 
appear; if the principle has been asserted in the first instance, 
and afterwards sustained ; if a country has been held and ac- 
quired under it; if the property of the great mass of the com- 
munity originates in it, it becomes the law of the land, and 
cannot be questioned. ‘The Indian inhabitants are to be con- 
sidered merely as occupants, to be protected, indeed, while in 
peace, in the possession of their lands, but to be deemed in- 
capable of transferring the absolute title toothers. However 
this restriction may be opposed to natural right and to the 
usages of civilized nations, yet if. it be indispensable to that 
system under which the country has been settled, and be 
adapted to the actual condition of the two people, it may 
perhaps be supported by reason, and certainly cannot be re- 
jected by courts of justice. ‘This question is not new to this 
court. The case of Fletcher v. Peck, 5 Cranch. 87, grew 
out of a sale made by the State of Georgia, of a large tract 
of country within the limits of that State, the grant of which 
was afterwards resumed. ‘The action was brought by a sub- 
purchaser on the contract of sale, and one of the covenants 
in the deed was, that the State of Georgia was at the time of 
sale, seized in fee of the premises. The real question pre- 
sented by the issue was, whether the seizin in fee was in the 
State of Georgia or in the United States. After stating that 
this controversy between the several States had been compro- 
mised, the court thought it necessary to notice the Indian 
title, which, although entitled to the respect of all courts un- 
til it should be legitimately extinguished, was declared not to 
be such as to be absolutely repugnant to a seizin in fee in 
the State.” 

In addition to the preceding authorities, tending to show 
that the Indian tribes found in America, when it was discov- 
ered by the Europeans, were not, and could not be consider- 
ed sovereign States, two other facts resulting from the legisla- 
tion of the United States, will be brought into view.—lIst. 
The Constitution of the United States gives to Congress pow- 
er to regulate commeree with foreign nations, among the sev- 
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eral States, .and with the Indian tribes. In exercising the first 
part of this grant, Congress has prescribed rules and regula- 
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tions, with which foreigners must comply when they come to Gn~A ew, 
the ports and are within the jurisdiction of the United States. The Srare 


All sovereign States have exercised the same power in the 
same way. But when Congress exercises the latter power, 
viz., the power of regulating trade with the Indian tribes, the 
law directs how the citizens of the United States shall con- 
duct towards the Indians, and how the Indians shall behave 
tothem. Whence this difference of conduct under the same 
grant of power? Because the subjects of European king- 
doms, who come into the American ports to trade, are com- 
ponent parts of sovereign and independent States, and the 
Indians, whose trade is so differently regulated, are members 
of communities that are not sovereign States. 

2d. The Constitution of the United States gives to Con- 
gress the right of declaring war. Presidents Washington, 
Jefferson, Madison and Monroe, each waged war with Indian 
tribes; yet the statute book of the United States contains not 
a single declaration against an Indian tribe. Is it conceiva- 
ble that the two houses of Congress would have silently ac- 
quiesced in the usurpation of their rights by the executive de- 
partment, if the Indian tribes had been supposed to be the 
proper objects of a declaration of war? ‘l'hey must have been 
judged improper objects of a declaration of war, only because 
they were held not to be sovereign States. Indeed it is dif_i- 
cult to conceive how any person, who has a definite idea of 
what constitutes a sovereign State, can have come to the con- 
clusion that the Cherokee Nation isa sovereign and independ- 
ent State. By the cases of Johnson v. M’Intosh, and Fletcher 
v. Peck, it has been determined by the Supreme Court of the 
United States, that no title to land can be derived from them 
immediately to an individual, and that a State is seized in fee 
of all lands within its chartered limits, notwithstanding the 
land may be in the occupancy of the Indians, and that such 
grants aré good and valid, and cannot be questioned in courts 
of law. Counsel in support of the plea to the jurisdiction, 
admitted that the Cherokee Indians could not alien or trans- 
fer their lands to any but the State of Georgia or to the Uni- 
ted States for her use, but seemed to suppose this limitation of 
their sovereignty was the result of treaty stipulations. This is 
amistake. No treaty can be found, in which any Indian tribe 
has agreed that another government should be authorized to 
alien and transfer its territory. The decision, that the State 
of Georgia was seized in fee of the Yazoo lands, was not the 
result of any treaty, but the legal consequence of the right 
acquired by the European nations, upon their first discovery 
of any port of the American continent. Vattel, p. 101 says, 
“We do not therefore deviate from the views of nature, in 
confining the Indians within narrower limits. However, we 
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cannot help praising the moderation of the English Puritans, 
who first settled in New England, who, notwithstanding their 
being furnished by a charter from their sovereign, purchased 
of the Indians the land of which they intended to take pos- 
session. ‘This laudable example was followed by William 
Penn and the colony of Quakers that he conducted to Penn- 
sylvania.” rom this quotation, it is manifest that Vattel 
held that they had a legal right to the land within their char- 
ter, without any purchase from the Indians. Other passages 
from the same author support the same doctrine. ‘The State 
of New York, as late as the year 1$22, vested in their courts 
exclusive criminal jurisdiction of all offences committed by 
Indians within their reservations ; other States have followed 
the example in a greater or less degree, and every thing has 
gone on quietly ; but so soon as the State of Georgia pursues 
the same course, a hue and cry is raised against her, and a 
lawyer residing near 1000 miles from her borders has been 
employed to controvert her rights and obstruct her laws, and 
who has not been ashamed to say that he has been able to 
find no authority which justifies a denial to the Cherokee 
Nation of the right of a sovereign, independent State. Yet 
by the decision of the Supreme Court, which cannot be un- 
known to that gentleman, every acre of land in the occupan- 
cy of his sovereign, independent Cherokee Nation, is vested 
in fee in the State of Georgia. It is presumed to be the 
Jirst sovereign independent State which did not hold an acre 
of land in fee, but which was admitted to hold every acre of 
land only by occupancy, while the title in fee was held bya 
foreign sovereign State. ‘The Convention, from the view 
which the authorities previously presented furnish, can disco- 
ver no legal obstacle to the extension of the laws over the 
territory now in the possession of the Cherokee Indians. _ If 
any obstacle to that extension exist, it must be sought for in 
those treaties which have been negotiated between the Che- 
rokee Indians and the United States. But here a prelimina- 
ry question is presented. Are the Indian tribes within the 
limits of the United States, legal objects of the treaty making 
power? It has been shown in the preceding part of this de- 
cision, that they have not been considered legal objects of a 
declaration of war. It has also been shown that by all the 
departments of the government, they have not been treated 
as a sovereign, independent State, in the regulation of its 
commerce. Can any farther evidence be required, that the 
Indian tribes are not the constitutional objects of the treaty 
making power? It is presumed not. It seems to be self-evi- 
dent that communities which have been determined not to be 
objects of a declaration ef war, cannot be the objects of the 
treaty making power. But it may be answered, that the Pre- 
sident and Senate have determined that the Indian tribes are 
the proper objects of the treaty making power, and that trea- 
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ties have actually been made with them. ‘This is admitted. 
But it may be safely contended that a construction put by the 
President and Senate on that part of the Constitution, which 
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weight as a construction placed upon other parts of the Con- 
stitution by all the departments of the government, entirely 
inconsistent with that placed upon the treaty making power, 
by only two of the departments which had concurred in that 
construction. 

But for the purpose of investigating the subject more fully, 
let it be for the present taken for granted, that the Indian 
tribes are the proper objects of the treaty making powers. 
The rights and the relations of those tribes had been unalter- 
ably fixed long before the treaty making power created by the 
Constitution of the United States existed, and it was not com- 
petent for that power, when rightfully exerted, to alteror change 
those rights and relations. ‘The rights of the Indians to the 
soil upon which they lived, was that of occupancy only, the 
fee being vested in the State of Georgia. Any attempt to 
change the right of occupancy into a fee, would have invaded 
the seizin in fee declared to be vested in Georgia by the Supreme 
Court of the United States, and would have been null and void. 
Again, the relations existing between the Cherokee Indians and 
the State of Georgia were those of pupilage. No treaty between 
the United States and the Cherokees could change that rela- 
tion, could confer upon them the power of independent self- 
government. If there are any clauses in any of the compacts 
between the United States and the Cherokee Indians (mis- 
called treaties) which give to those Indians the right of inde- 
pendent self-government, they are simply void, and cannot, 
and ought not to be permitted to throw any obstacle in the 
way of the operation of the act of Georgia, extending juris- 
diction over the country in the occupancy of the Cherokee 
Indians. But it may be urged, that the State of Georgia 
having neglected for about fifty years to exercise this juris- 
diction over the Cherokee Indians, is barred by the lapse of 
time, from exercising it now. It might be deemed a sufficient 
teply to this objection to cite the maxim “ nullum tempus,” 
which has been determined by the courts of this State, and 
as far as is known to this Convention, by all the States to ap- 
ply to the State governments, with the same force as it ap- 
plied to the British King. But this Convention will not rest 


the reply upon this maxim, because a more intelligible and 
satisfactory reason can be readily given. When America 
was first discovered, as has been shown in the decision of 
Johnson v. M’Intosh, discovery was considered equivalent to 
conquest. ity jer 

or conquering nation, to make some provision for the aborigines, 
who were a savage race, and of imbecile intellect. In ordinary 
conquest, on. of two modes was adopted. Either the conquer- 
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ed people were amalgamated with their vanquishers, and became 
one people ; or they were governed as a separate but dependent 
State. The habits, manners, and imbecile intellect of the Indi- 
ans, opposed impracticable barriers to either of these modes of 
procedure. ‘They could neither sink into the common mass 
of their discoverer: or conquerers, or be governed as a sepa- 
rate dependent people. ‘They were judged incapable of com- 
plying with the obligations which the laws of civilized society 
imposed, or of being subjected to any code of laws which 
could be sanctioned by any christian community. Humanity 
therefore required that they should be permitted to live ac- 
cording to their customs and manners ; and that they should 
be protected in their existence, under these customs and 
usages, as long as they chose to adhere to them. But the 
Cherokees now say, they have advanced in civilization, and 
have formed for themselves a regular government. Admit 
the fact, they are there in a situation to be brought under the 
influence of the laws of a civilized State—of the State of 
Georgia. ‘The obstacle which induced the State of Georgia to 
forbear the exercise of the rights which Great Britain, as the 
discovering nation had authority to exercise over them, and 
which, vested in Georgia, no longer exists, if the Cherokees 
or their counsel are to be believed. ‘The State of Georgia is 
imperiously called upon to exercise its legitimate powers over 
the Cherokee territory. Indeed, it seems strange that an 
objection should now be made to that jurisdiction. That a go- 
vernment should be seized in fee of a territory, and yet have 
no jurisdiction over that country, is an anomaly in the sci- 
ence of jurisprudence ; but it may be contended that, al- 
though the state of Georgia may have the jurisdiction over 
the Cherokee territory, yet it has no right to exercise juris- 
diction over the persons of the Cherokee Indians who reside 
upon the territory of which the State of Georgia is seized in 
fee. Such distinction would present a more strange anoma- 
ly, than that of a government having no jurisdietion over ter- 
ritory of which it was seized in fee. ‘This convention holds 
it to be well established, that where a sovereign state is seized 
in fee of territory, it has exclusive jurisdiction over that terri- 
tory, not only on the surface and every thing that is to be 
found in that surface, but as Sir William Blackstone defines, 
a title in fee simple to lands, that it extends not only over 
the surface, but “ usque ad coclum,”’ &c. Now the right of 
the tenant in fee could not be less extensive than that of the 
power granting the fee. The seizin in fee, therefore, vests 
not only the surface, but the bowels of the earth, and through 
the air about the earth, as far as the air can be appropriated 
to the use of man, or even “usque ad coelum’ as the 
maxim has it. If seizin in fee vests in the tenant not only 
the surface, but extends to the centre downwards, and to 
heaven upwards, what, this convention would respectfully 
inquire, is to limit the right of jurisdiction ? 
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In conclusion, it may be proper to notice some of the argu- 
ments and positions assumed by counsel in support of the 
plea. It was contended that the article in the treaty of 
Hopewell which required the Indians, in case of real or sup- 
posed wrongs, to demand satisfaction for the injury, and if it 
was refused to give notice of intention to make war. This 
was considered by counsel as unequivocal evidence of the re- 
cognition by the United States of the Cherokee Indians as a 
sovereign State. It does not appear so to this convention. 
The Indian tribes in North America were as ferocious as bar- 
barous. They had been immemorially in the habit of making 
secret and bloody attacks upon the white settlements. These 
attacks usually struck the white settlers with panic terror by 
the secrecy and rapidity with which they were perpetrated. 
To guard against a mischief so terrific and appalling, the 
treaty imposes upon the Cherokee Indians the obligation of 
giving notice of their intention to make their bloody incursions 
into the white settlements. It was a salutary restriction 
which was the origin of, at least, one approach towards the 
habits and usages of civilized man. ‘To have omitted the 
restriction for fear of the admission which it is contended is 
given to the Cherokee Indians of making war upon the Uni- 
ted States, would have been weak. For it was matter of 
universal notoriety, that the various Indian tribes within the 
United States were immemorially in the habit of making war 
in the manner above described, and the restriction was a sa- 
lutary one, and has had the desired effect. Counsel for the 
Cherokeee Indians contended that by the articles of treaty 
and cession between the State of Georgia and the United 
States, the former had given the latter a right to hold treaties 
with the Cherokee Indians, and that the State of Georgia was 
bound to abstain from all efforts to extinguish the Indian 
right to lands within her own limits. ‘This convention con- 
ceives both positions to be erroneous. 

Ist. The articles of treaty and cession conferred no right 
upon the United States to hold treaties with the Cherokee 
Indians. Those articles impose upon the United States the 
duty of extinguishing the Indian title, but confer no political 
power on the federal government. If there be such a thing 
as a political axiom it is certainly one that the federal govern- 
ment can derive no political power from a compact with an 
individual state. That government had at the time of enter- 
ing into those articles the right of holding treaties with the 
Indians or it had not. If it be true, as intimated by counsel, 
that the title to Indian lands could be extinguished only by 
treaty, and the federal government had no right to make such 
treaties, then the federal government in entering into the ar- 
ticles of treaty and session took upon itself an impossible con- 
dition. But it is not true that the Indian title cannot be ex- 
tinguished but by treaty. That title can be extinguished by 
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bargain and sale or by deed as well without the form of a 

treaty as with it. Indian treaties for extinguishing their 
right to their lands are in fact, though not in form, nothing 

but contracts for the purchase and sale of Indian lands, 

But secondly, the state of Georgia in imposing the obligation 
upon the United States to extinguish the Indian title to lands 
within her limits did not relinquish any right she possessed 

of extinguishing that right herself. Having given a valuable 
consideration to another power to induce that power to assume 
the obligation of extinguishing the Indian title, it was natural 
that she should rely upon the good faith of that power in dis- 
charging its engagements, and should cease for a reasonable 
time any direct efforts to effect the same object. But if the 
contracting power should act with bad faith or should from 
any other cause disappoint the just expectations of the state; 

Georgia might rightfully resume her suspended right of ex- 
tinguishing the Indian title, and demand payment from the 
United States of whatever sum the extinguishment cost her. 
It may be proper before closing this opinion to state, that the 
United States in their practice under the constitution, consider 
all Indian tribes within or without the United States improper 
objects of a declaration of war. ‘The Seminole Indians were 
resident in Florida, then a province of Spain; yet the Presi- 
dent prosecuted a war against them, without a declaration of 
war. ‘I'he wants of that war produced a deep sensation in 

the nation, and were discussed with animation in the two 
houses of congress ; yet during the whole of that discussion, 
no intimation was thrown out on any side of either house 
calling in question the right of the President to prosecute a 
war with an Indian tribe, even resident out of the limits of the 
United States. This convention deems it a waste of time to 
pursue this examination. It has satisfied itself, and it is hop- 
ed the community, that independent of the provision of the 
state constitution claiming jurisdiction over its chartered lim- 
its, that the State of Georgia had the right in the year 1829, 
to extend its laws over the territory inhabited by the Cherokee 
Indians, and over the Indians themselves; that said act of 
1829, is neither unconstitutional, nor inconsistent with the 
rights of the Cherokee Indians. ‘The plea to the jurisdiction 
of the court submitted to this convention is therefore overruled. 
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IN TALLIAFERRO SUPERIOR COURT, JULY, 1832. 


Joun T. Daniet and C. Daniex, Administrators, vs. Perer 
L. DanteL, Wu. Marrox and R. C. Gisson. 


Debt. 


Tuis action was brought upon thirty three notes of hand 
signed with the names of the three defendants. When 
the notes were produced it appeared that the name of R. 
C. Gibson had been erased from them. It was objected 
that the notes upon their face were executed but by two 
of the defendants, and therefore were not the notes declar- 
ed upon. ‘That the erasure of the name of R.C. Gibson 
from the notes was a cancelinent of the contract so far 
as respected him. ‘I’o this it was replied, that the action must 
be brought according to the legal import of the contract 
at the time of its execution and not according to the legal 
effect of the instrument at the time of bringing the action. 
That the proper course for R. C. Gibson was to have pleaded 
non est factum which would have thrown the onus upon the 
plaintiff to show that the erasure was etlected by fraud and 
imposition by the promissor, whose name had been erased. 
The court was of opinion that as the defendant’s name had 
been erased, and as the notes had always been in the 
possession of the plaintiffs, it was incumbent upon them 
to account for and explain the erasure. And that although 
Rk. C. Gibson had not pleaded non est factum, as he had 
pleaded the erasure and the reasons of it, the plaintiffs were 
as fully apprised of his defence as they would have been, if 
non est factum had been pleaded. ‘lhat the erasure was a 
complete cancelment of the notes so far as R. C. Gibson was 
concerned, and that it needed not to be taken advantage of 
by plea of non est factwm, as it was apparent on the face of 
the notes. 

The Court however intimated to the plaintiffs’ counsel, if 
they were able to show that the erasure had been made by 
the fraud or fraudulent misrepresentations of R. C. Gibson; 
or that his liability had been revived by any subsequent 
agreement or arrangement, it was competent for them to 
show it. The plaintiffs attempted to establish such facts: by 
evidence, but failing, submitted to a verdict. 
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IN TALLIAFERRO SUPERIOR COURT, JULY, 1832. 
Samuet Daropin, Indorsee, vs. Joun G. OGLetree. 
Assumpsit. 


Tuis action was founded on several notes of hand. When 
they were produced in evidence, they had the word judg- 
ment written across them. Defendant objected that it ap- 
peared upon the face of the notes that judgment bad been 
entered upon them, and as they were within a justice's juris- 
diction that judgment had been obtained upon them ina 
justice’s court, and that if this be true the plaintiff had no 


right to recover judgment upon them in this court. Plaintiff 


replied that if there had been a former judgment upon them, 
defendant ought to have pleaded it, and that a former judg- 
ment could not be taken advantage of under a plea of pay- 
ment, which was the defence relied upon in this case, as ap- 
peared by the answer. 

The court recognized the general principle laid down by 
plaintiff; but said that the evidence produced by plaintiff in 
this case created the presumption that a judgment had been 
obtained upon the notes declared upon. It was by no means 
certain that that presumption did not supersede the necessity 
of pleading it. Plaintiff then produced a certiorari to bring 
up proceedings had ina justice’s court between the same 
parties. The certiorari had been sustained, judgment set 
aside, and a new trial ordered. Defendant’s counsel then 
objected that plaintiffs should show what became of the new 
trial. Another certiorari was produced, and which had been 
sustained, and no new trial ordered. Plaintiff then offered 
one of the justices to prove the identity of the notes upon which 
the judgment had been entered. ‘This testimony was object- 
ed to by defendant’s counsel, on the ground that the justice’s 
docket was higher evidence. This objection was overruled 
by the court, on the ground that if the docket was produced 
it would not furnish a copy of the notes but only a meagre 
statement of dates, names, and amounts, and thereby create 
a presumption that they were the notes now before the court. 
Whereas the justice who wrote judgment on their face would 
identify them fully, and was the best evidence that could be 
produced. That the identification of the notes was wholly 
unconnected with the docket or record of the justice's court. 
The justices identified the notes. The defendant then offered 
evidence to prove that the notes were indorsed after they 
became due, and that they had been paid off before indorsed, 
and supported his defence. 
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ELBERT SUPERIOR COURT, JULY, 1832. 
Leroy Upsnaw vs. James Otiver, et alit. 
False Imprisonment. 


Tue plaintiff proceeded and proved by witnesses the arrest 
and imprisonment stated in the declaration. It also came out 
in evidence that the arrest and imprisonment complained of, 
had been ordered by the five first named defendants sitting as 
a court of ordinary, and the sixth being the coroner of the 
county, executed the order upon the plaintiff who was high 
sheriff of the county. The plaintiff here closed the evidence 
in support of the action. Defendants’ counsel then moved 
for a nonsuit on three grounds: viz. 

Ist. That the declaration does not set out the case fully, 
plainly and substantially. The declaration only states the 
arrest and imprisonment generally, without disclosing, that 
the order of arrest and imprisonment was given by defendants 
in the capacity of a court. 

2d. That by the act of 24 Geo. II. thirty days’ notice 
must be given before the commencement of any action 
against justices of the peace, revenue officers, &c. 

3d. That no action will lie against judges of a court of re- 
cord for acts judicially done by them; and cited many autho- 
rities of ancient and modern jurisprudence, and the case of 
Brass v. Crosby, in 3 Wilson, 183. was also relied upon. A case 
reported in the New York Reports was read, which established 
the principle that judges of a court of record are not respon- 
sible at the suit of individuals for any thing done in their ju- 
dicial character—that this case had been carried into the court 
of errors in that State, and that the decision of the Supreme 
Court was confirmed by a majority of that court. 

Plaintiff’s counsel contended that the admission of one of 
the defendants, that he knew the proceedings of the court 
were illegal, and that he would have stopped them, but that 
he thought them to be only for fun, which had been proven, 
ought at the least to sustain the action against him. 

By the Court. The first ground does not appear to be 
well founded. The judiciary act of 1799 does not substan- 
tially innovate upon the common law in actions of this nature. 
If the facts of the case as they really happened, amount toa 
justification of the defendants, they can have the full benefit 
of them in their defence. The first ground is overruled. 
The second ground is that by the act of 24 Geo. II. thirty 
days’ notice was necessary previous to the commencement of 
the action. That statute has, for more than thirty years, been 
in force in this State. But does it apply to this case? The 
statute applies to justices of the peace, and certain revenue 
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officers, who are not judges-of a court of record, and who are 
liable to the suits of individuals. The present defendants, 
with one exception, are judges of a court of record, and the 
other defendant executed the order of that court, which is a 
sufficient justification for him. The statute then does not 
apply to the present case. The second ground is therefore 
overruled. If the defendants are not answerable in this 
action for the act stated in the declaration, it is because those 
acts were done in their judicial character as a court of record, 
and this brings the third ground to our consideration. 

The current of authorities from the earliest dawn of juris- 
prudence down to the latest reported cases, not only in the 
courts of Great Britain, but of the United States, shield judi- 
cial officers from civil actions and criminal prosecutions, (ex- 
cept by way of impeachment) for acts done in their judicial 
character. But it is said that if judicial officers are irrespon- 
sible for their acts, the liberty of the citizen is in imminent 
danger. To this it may be replied, that when judicial officers 
so far forget themselves as to act corruptly, or oppressively, 
they are subject to impeachment; and if convicted, may be 
not only removed from, and incapacitated to hold a judicial 
office, but may be made responsible to individuals for any acts 
of oppression by them committed per colore officiit. The 
rights and liberties of the citizen are not then so completely 
under the control of an unjust judge, or oppressive court, as 
may have been imagined. ‘The conduct of a judge cannot 
long be corrupt or oppressive, before he will be subjected to 
impeachment, and, upon conviction, made responsible for his 
misdeeds. [But it is said Megarrity has clearly rendered him- 
self responsible by his admissions. The authorities which 
have been produced countenance no such distinction. The 
reason of the exemption of judicial officers from suits at law 
for their judicial acts, repels the distinction set up against him. 
The authorities are based upon the broad ground, that judi- 
cial officers are not liable to civil suits, for their judicial acts. 
The court believes that the welfare and peace of the commu- 
nity depend upon a strict adherence to the principle which 
has been universally established by all civilized nations upon 
this subject. If Megarrity’s conduct has been of a character 
incompatible with his office—if it has been corrupt, let him be 
impeached ; but while he wears the ermine of justice, let it be 
respected. ‘The court upon the best consideration it has been 
able to bestow upon this question, feels itself bound to decide 
that the action cannot be sustained. 

In support of the principle recognized in the foregoing de- 
cision, the student is referred to the following cases. Aire v. 
Sedgwick, 2 Roll. Rep. 199. Hammond v. Howell, 1 Mod. 
184. 2 Mod. 218. 12 Mod. 386. 1 Salk. 396. Staun- 
ford’s Pleas of the Crown, 173. 2 Black. Repts. 1141. 1 
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IN OGLETHORPE SUPERIOR COURT, OCTOBER, 1832. 
Wicuiam Scorr vs. Ricuarp WALKER. 
Assumpsit. 


Tus action was founded upon a due bill, given by the de- , 
fendant, payable to George Mason. When the bill was pro- «or bearer” in 
duced in evidence the words “or bearer” were interlined, * due Pil is 


and when the bill was folded those words were very much tion, and will vi- 
blotted, and no other part of the bill was blotted, which ren- tate the instru: 
dered it manifest that the bill itself was dry when it was fold- proven to have 
ed, and that the interlineation was made at a time subsequent Deen made | By 
to the execution of the due bill. Objection being made to his consent. 
the admissibility of the due bill in evidence in its shape; the 

court required the interlineation to be explained, and said if 

it could be proved that the interlineation was in the hand 

writing of the defendant, or that it had been made in his pre- 

sence, and with his consent, the explanation would be com- 

plete. This was attempted, but the attempt was abortive. 

Plaintiff’s counsel then contended that the plaintiff in this 

case being only bearer, could not be supposed to be cognizant 

of facts which had transpired before his interest in the due 

bill existed. It was further contended, that the bill being de- 

clared on as payable to bearer, it was incumbent on the de- 

fendant to have taken the advantage of the interlineation at 

the first term, and that it was now too late to object. The 

court observed that the interlineation of the due bill was of 

itself a suspicious circumstance, and ought to have put the 

bearer on his guard ; and to have induced him to make such 

inquiries as to have satisfied him that the interlineation had 

been correctly made. ‘That if these inquiries had been made, 

and had resulted in aconviction that the interlineation had been 

correctly made, the requisition now made of explanation could 

not be onerous. ‘That oyer generally was required of sealed 

instruments only. ‘That in the present case the omission to 

crave it, and plead the interlineation, was unimportant. That 

the defendant was not required in his answer to set out the evi- 

dence by which his defence was to be supported. The objec- 

tion now made was to the evidence, and it was made as 

soon as the evidence was attempted to be introduced. _Plain- 

tiff ’s counsel then suggested that the interlineation did not 

subject the defendant to the payment of a greater sum, or at 

an earlier day than the due bill did, without such interlinea- 


tion. 
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OGLETHORPE, The Judge. It is admitted that the interlineation does not 
October, 1832. change the amount, or time of payment, but it changes the man- 
Scurr ser Of its negotiability, which the defendant considers of very 
@. great importance to him, because it deprives him of a defence 
Watker. which would be successful, but for the interlineation. The 
due bill then has been altered in a material part. It cannot 
be shown that it was done by defendant, or by his consent 
or privity. In the absence of all proof to the contrary, the 
presumption that it was done by the payee or bearer must 

prevail. ‘The due bill is therefore rejected as evidence. 

The convention concurred with the presiding judge, that 
the alteration was material, and vitiates the note unless ex- 
plained and shown to have been made by defendant or with 
his consent, but were of the opinion that it ought to have 
been submitted to the jury under the charge of the court to 
that effect. 


>> @OO«-- 
IN WILKES SUPERIOR COURT, FEBRUARY TERM, 1833. 


His Excellency the Governor, &c. vs. R. B. Winutams, A. 
H. Gipson and J. B. Stimpson. 


Scire Facias. 


Pin seok.cot dno Tis scire facias was issued upon a bond or recognizance 
quired to exe- to keep the peace, executed by Robert B. Williams, principal, 
pina not and the other defendants, securities. ‘To this action the fol- 
law, duress may lowing answer was filed, viz. “ And now at this term the defen- 
be pleaded, and «« dants, by Brewer and Cobb, their attornies, come into court, 
the bond or re- a : : ° 
cognizance be “and for cause why judgment should not be entered against 
apetied. “them, say, that if they ever executed any such bond as set 
‘forth hereof against them, that the same is contrary to law, 
“and wholly void, and that the same was exacted of the defen- 
“dant, Williams, while under duress. Secondly, because the 
“ defendant, R. B. Williams, could only be required by law to 
“give bond for his appearance at the next Superior Court, 
“ and in the mean time to keep the peace, whereas he is sim- 
“ply required by said bond to keep the peace for twelve 
‘months, all which these defendants are ready to verify, and 
“therefore pray the judgment of this honorable court.” 

By the Court. The statute regulating the subject, requires 
that the defendant should be bound to appear at the next Su- 
perior Court after the execution of the bond or recognizance, 
and in the mean time to keep the peace. The bond in the 
present case requires the defendant to keep the peace for 
twelve months simply, and nothing more. This bond is taken 
under a penal statute, and ought to be construed strictly. 
The defendant, Williams, pleads that the bond was exacted of 
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him while under duress, and therefore that it is void. Bonds 
executed while the party is under arrest, if they are taken ac- 
cording to law, cannot be set aside or avoided for duress. If 
this were the case, there would be almost an end of criminal 
law. But if a party under arrest is required to execute a bond 
not according to law, duress may well be pleaded to such a 
bond. ‘The strictness required by the courts in this State 
in the construction of statutory bonds, has been much relax- 
ed by the decision of the judges in the case of the Inferior 
Court of Columbia county for the use of Griffin Edmundson 
v. the Administrator of John Wynn(a). Among other 
principles settled in that case, it was adjudged and _ held, that 
where a bond taken under a statute which did not declare all 
bonds taken contrary to its provisions void, such conditions as 
were contrary to the provisions of the statute, and such only, 
were void. Here the only condition of the bond is contrary 
to the statute, and therefore void according to the decision re- 
ferred to. But the case of the Governor, &c. v. James Well- 
born, decided in Wilkes, is directly in point. In that case, 
Wellborn had been arrested upon a bench warrant and bound 
to appear at the next Superior Court of that county, and the 
justice before whom the bond or recognizance was taken, 
after inserting the condition of appearing and answering the 
indictment for assault and battery found against him, added 
“and in the mean time to keep the peace.” A scire facias 
was issued against him, alleging a violation of the peace. 
When the case was called up, an objection was taken to the 
validity of the bond ; for that it was not a bond to keep the 
peace, but to appear and answer to an indictment for assault 
and battery. The condition in the mean time to keep the 
peace was not authorized by law. Mr. Chandler, the solicitor 
general in support of the bond, relied upon a form in Clayton’s 
Justice, which supported the bond in the present case. As it 
was a case of practice, and ought to be settled uniformly 
through the State, the presiding judge referred it to the con- 
vention of judges, who decided that the latter condition of the 
bond was void, not being authorized by law, and the party be- 
ing under duress and in the custody of the law. The presid- 
ing judge considered the bond void, and dismissed the case, 
and was sustained unanimously by the rest of the judges. 


or @OQOu-- 
IN COWETA SUPERIOR COURT, APRIL, 19833. 
Siias Hinton vs. Georce Scorr. 


Tuts was an action of debt founded on notes given in the 


(a) See ante, page 22. 
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sowzra, purchase of a gold lot. The defence was fraud in misrepre- 
April, 1833. sentation as to the real value, and a partial failure of conside- 
al ration in this, to wit, that the lot was of very little or no value, 
asa gold lot, although represented to be a very rich one. To 
Scorr, this, there was a demurrer raised against the plea of partial 
given in pur- failure of consideration, and that there could be no fraud in 
chase of land. Jaw upon the sale of land respecting its value. 
not be permited Bythe Court. A mere false assertion, as to value, is no 
to plead misteP- ground for relief to a purchaser ; because the assertion is a 
the value and matter of opinion which does not imply knowledge, and in 
set ede ~ which men may differ; and this is good law in the sale 
a e of personals. very person reposes at his peril in the opin- 
partial failure of lon of others, when he has equal opportunity to form and 
consideration exercise his own judgment. 2 Kent. Com. 381. 5 Johns. 
avail him. or 
Rep. 354. 
In the case of Fox v. Mackreth, 2 Bro. 420. it was held by 
Lord Thurlow, that the purchaser would not be bound in ne- 
gotiating for the purchase of an estate to disclose to the seller 
his knowledge of the existence of a mine on the land, of 
which he knew the seller was ignorant. If the estate was 
purchased for a sum of which the mine formed no ingredient, 
he held that equity would not sct aside the sale, because 
there was no fraud in the case. Each one relies confidently 
and sometimes presumptuously upon his own judgment, in- 
formation and skill. While the law affords protection against 
fraud, it does not go to the remote length of giving indemnity 
against the consequences of indolence and folly. 2 Kent. 
Com. 380. 385. It is true as a general rule, each party is 
bound in every case to communicate to the other his know- 
ledge of material facts, provided he knows the other to be 
ignorant of them, and they be not open and naked, or equally 
within the reach of his observation. In relation to value and 
quality of land, both parties are presumed to be-equal in in- 
formation. Relief may be had against a false representation 
as to quantity, because that is a matter to be ascertained, not 
from inspection and observation, but from actual admeasure- 
ment. An action of deceit lies for fraudulently selling lands 
represented to lie in another State, which in fact had no ex- 
istence at the time, and no such lands could be found. 13 
Johns. Rep. 325. 2 Cain. Rep. 193. 1 Day, 250. In the case 
under consideration, the fact that the lot contained gold was 
a matter admitted, and still seems not to be disputed. At 
any rate the purchaser could easily have known the contrary 
if it had been true. ‘here was a speculation in view both 
by the seller and the purchaser. If any representations were 
made of its having a rich mine already discovered and exist- 
ing at the time, and thereby putting the purchaser off his 
guard, or if the purchaser bought, disclaiming his own opinion, 
and relying upon the false statements of the vendor, and 
thereby gave a high price, solely on his confidence in the in- 
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tegrity of the vendor, and these things had been made to ap- 
pear in the proper form of action at common law, or in the 
proper mode of relief in equity, likely the purchaser might at 
least have the privilege of trying his case upon its merits. 
But such a defence is not admissible in this case, which has 
been brought to recover the consideration money. 2 Kent. 
Com. 368. 

Upon the other ground, the defence must clearly fail. A 
partial failure of consideration cannot be gone into, unless that 
part which has failed could be as clearly and distinctly ascer- 
tained in liquidated damages as the whole amount. But 
here the partial failure is as to the quality, not as to the 
quantity of acres. In the case of Greenleaf v. Cook, 2 Whea- 
ton, 13, such a plea was overruled on the ground that the 
title to the land had partially failed, and that the failure 
must be total. Pleas overruled, and demurrer sustained. 
Vide 2 Cain. Rep. 183; 2 John. Ch. Rep. 523; 2 Kent. 
Com. 370, 371; 2 Starkie’s iv. 280, 281; 4 Sou. Ca. Eq. 
Rep. 53, 58. 


= @ OG«- 
IN MUSCOGEE SUPERIOR CoURT, FEBRUARY, 1933. 
Coorer vs. Perry. 
Slander. 


Worps laid are “ You are a member of the Pony Club.” 
Demurrer. Ist. That the words are not actionable in them- 
selves, as they do not charge a specific crime. 2d. That 
there being no special damage Jaid with a per quod, the ac- 
tion must fail. Replied by counsel, that the words do im- 
port, in the common vulgar acceptation, as distinct a charge 
of crime, as if the defendant had said plaintiff had stolen 
horses, and by implication they do, in effect, make out that 
crime. 

Per Curiam. ‘The rule now is, that words are not to be 
construed in their most harmless sense, but they are to be 
understood in their most usual sense ; S Mass. 248; 3 Serg. 
& Raw. 255; 1 Wash. Rep. 188; | Nott & M’Cord, 217. 
at least, as the vulgar understand and interpret them. In 
South Carolina, to call a white man a mulatto, is actionable. 
1 Bay, 171; 1 Nott & M’Cord, 184. To constitute slander, 
the words must impute a precise crime, and must not impute 
more nor less. 3 Blk. Com. 125, note; 2 Esp. N. P. 80. So 
they may be actionable, according to the application or allu- 
sion to the circumstances under which they were spoken. 
Yet they should import some degree of guilt; as, to saya 
man is in jail for stealing a horse, was held not actionable, 
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for the person might be innocent, and the words only import 


February, 1683. his being in suspicion. 2 Esp. N. P. 80. Where the words 


eS ad 
Coorer 
v. 
Peary. 


are used with an intention to slander, though the offence 
which the defendant intended to lay to the plaintiff’s charge, 
is improperly expressed, yet may the words be actionable. If 
they are understood in common speech as tending to defame, 
the court will see if the words are of such a description as 
import damage tothe party. Gilb. Rep. 21; 2 Esp. N. P. 
100, 513, marginal. 

An innuendo can never be permitted to extend their mean- 
ing beyond the import of the words themselves. 2 Esp. N, 
P. 101. So if these words in the vulgar acceptation do not 
import crime, or a defamation upon their face, the innuendo 
cannot help them out. Although the words used do not spe- 
cify crime, yet if they as certainly charge the crime of horse- 
stealing, according to their common acceptation, as any words 
that could be used, they are then actionable of themselves. 
4 Bac. Abr. 486, 487; Stra. 471,545. Not only is the 
sense of the words to be regarded in construing them, but 
the rule of construing these words which at that time prevail- 
ed. 4 Bac. Abr. 497. If words which have a slanderous 
signification in a certain place, are published in that place, an 
action lies—although it would not for publishing the same 
words in another place; and if the judge before whom the 
case is tried does not understand the meaning of such words, 
it may be learned from witnesses. For instance. In one part 
of the kingdom, to say of a man “ he has strained a mare,” 
meaning that he carnally knew a mare, is actionable, if the 
words be spoken in such place. 4 Bac. Abr. 497, 498. So 
the words “ he mainsworn” were held actionable as published 
in a part of the kingdom where they were understood to con- 
vey a charge of perjury. Starkie on Slander, 85. Lord 
Mansfield says in King v. Horne, 1 Cowper, 672, it is the 
duty of the jury to construe plain words and clear allusions to 
matters of universal notoricty according to their obvious 
meaning, and as every body else who reads must understand 
them. Starkie on Slander, 52. The criminal quality of the 
act imputed may appear from circumstances explaining the 
meaning of doubtful words, or otherwise innocent words. Jb. 
75. Therefore it is of no importance whether the terms used 
be doubtful, or apparently innocent, provided it can be shown 
that they could and did convey the offensive meaning which 
forms the ground of complaint. Jb. 76 & 84. One view of 
this case, however, inclines the court to support the demurrer, 
and not sustain the action, which is this. Admitting these 
words to be true in their broadest and most criminal allusion, 
the party could not be convicted of any crime known to the 
laws, for even being a member of a pony club would not and 
could not subject him, irrespective of other proof. Yet if the 
words are proven to have a criminal signification, the action 
should lie. 
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The judges in convention decided that the proper course _ xvscocrs, 
P : . z February, 1833. 
js to let the case go to the jury and if the words are proven 
to impute the crime of heorse-stealing in their common accep- |. e5 


tation, then the action ought to be sustained, if not, it must v. 
fail. Perry. 


=» @BO+-- 
IN CARROL SUPERIOR COURT, 1833. 
Por vs. Justices of the Peace. 


Certiorari. 


Tue cases in the Justice’s Court, the subject of this certio- A note given 
. = see h d "pe compromise 
rari were founded upon promissory notes in the hands of ofa suit by sci. 
third persons before due and without notice, proven on the f@. 'o condemn 
° . . . . . . a i 
trial to have been given in the compromise of a scire facts jotery law of 
for the condemnation of a lot of land. ‘the grounds taken 1525, 's in viola- 
were these. 1. That the notes are void, because given in ute, contrary to 
direct violation of an express statute of the State, which says public policy,and 
that “ no case (to wit, scire facias) after being commenced maker and pay- 
se = ; ‘ “e ar we _ ee; and lis con- 
as aforesaid by scire facias, shall be settled and compro- ¢¢; anc ® posi 
“mised by the informer, or otherwise disposed of, to the be inquired into 
“ prejudice of the State ; and in case that it is, said land shall gyn: 6 
“be liable to be returned by any other informer, in manner parties : 
“ above prescribed, and division made thereof accordingly.” wut ue 
: : 
(Lot. Law, 1825.) 2. Also void against the policy of the and without no- 
State tice, in a sult 
i , by such in- 
By the Court. There seems to be two cases in the nocent indorsee 
English authorities, in which a note or bill of exchange is ange age 
void, or rather in which their illegality can be inquired into, wiil not permit 


in the hands of such third persons trading for them before By 2g 
due and without notice, viz. those founded in gaming and int. 
usury. ‘The statutes expressly declare them void in these 
cases. The same rule would apply to every case, where a 
statute should declare such contract void. 3 Kent Com. 51, 

52. All contracts which have for their object any thing 
which is repugnant to justice, or against the general policy of 

the common law, or contrary to the express provisions of a 
statute, are void. So is every contract against good morals, 

or contrary to the laws of God, void. Com. Cont. 30, 31, 32. 

It is said that every contract made for, or about any matter 

or thing which is prohibited and made unlawful by any 
statute, is void, though the statute itself does not expressly 
declare that it shall be so, but only inflicts a penalty ; because 

a penalty implies a prohibition. 1 Com. Cont. 36.41. 1 
Bos. & Pul. 264. Courts of justice allow such considera- 
tions when illegal, or immoral, to be inquired into; for the 
allowance is not for the sake of the party who raises the 
objection, but is grounded upon principles of public policy. 

32 
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2 Kent Com. 366; Cowp. 343; 16 John. Rep. 486. The 
same relief is given ina Court of Equity against contracts 
immoral or illegal as at common law, even in favor of the 
guilty party; when the principles of public policy, or the 
good of others required it. 2 Kent Com. 43. 366. 3 Ves. 
456. 11 Ves. 526. 15 Ves. 581. The court is clearly of 
opinion that the contract in this case, is against both of the 
provisions of the act of 1825, and the general policy of the 
State; and as between the original parties might be inquired 
into and voided. 

Sut in Great Britain, where these doctrines prevail, the 
public interest and commercial prosperity of the kingdom 
require that the principles Jaid down in relation to promissory 
notes in the hands of innocent holders without notice, be 
strictly pursued; and except in the isolated cases referred 
to, of gaming and usury, will not permit the consideration 
to be gone into. ‘The same doctrine holds in the United 
States: and in this State, so far as these principles have been 
discussed, is generally recognized in our courts. ‘ ‘The con- 
sideration of a note, not void in its creation, (that is, not so 
declared by statute) and indorsed before due and without 
notice, cannot be inquired into, in an action by a bona fide 
holder against the maker.” 3 Caines’ Rep. 299; 9 John. 
Rep. 295. <A case is found in 12 Johnson, 306, which seems 
to hold a somewhat contrary doctrine, to wit, that if void ab 
initio, void in whosesoever hands they might go, notice or not. 
Yet, what are we to understand by being void ab initio, 
unless we understand, where they are declared so by statute? 
The same phraseology used in England would be so under- 
stood, and they would fall under the same decisions referred 
to relative to notes declared void by the statutes of gaming 
and usury. In this case, however, of Wiggins v. Bush, 12 
John. 306, Justice Yates incidentally touches the point; it 
was not involved in the case, because there it was admitted 
the party had notice. He says “this is a defence set up 
against third persons who are subsequent holders for a valua- 
ble consideration and without notice, it is considered, and 
therefore protected. This is not so, if the notes are void ab 
initio, they are void in their hands. It cannot be madea 
question, he says, in the present case, because it does not 
appear a consideration was ever given for the note, and be- 
cause they had sufficient notice of the manner in which it 
was obtained by the payee, their agent.” 

In the second volume of Starkie’s Evidence, page 282, that 
learned and perspicuous author says, after collating and ana- 
lyzing all the English doctrine upon this subject, ‘“ That no 
illegality between the original parties wiil affect an innocent 
indorsee (except under the statutes of gaming and usury) wn- 
less he had notice of the illegality, or took the bill after it 
became due from one who had, and refers to Doug. 632; 1 
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he Esp. C. 389. 45; 2 Esp. C. 538.; 11 East, 43. ; 12 John. — cannot, 

2 306; 1 Bay. 113. Chief Justice Kenyon says, that the in- es 

a nocent indorsee of a promissory note, or bill of exchange can — 

* recover in all cases, with the exception of those founded inv. 

or gaming, or usurious consideration, and in no other case, could a 

° the innocent indorsee be deprived of his remedy, and that a 

vr contrary doctrine would shake paper credit to the foundation. 

d 4 Petersdorff Abr. 240. 

But it is said, admitting all that doctrine to apply in this 

3 country, a subsequent promise was proven, in this case, by 

Mi the maker to pay them, when due, to the holder, and _ there- 

’ fore made valid. As to that principle, it is believed not to 

come up directly here, because the consideration cannot be 

. gone into in the hands of an innocent and bona fide holder, 

me not affected by notice, and having traded for the notes before 

d due. But if they were void in their creation a subsequent 

ts promise cannot make them good. 3 Cain. Rep. 213. 

1- 7 @QO«-- 

30 

it WILKES, JULY, 1833. 

le 

ne Wrieut vs. WricHrt. 

18 

b Bill in Equity. 

3 < Tue principal question in this case, is, has the widow a The widow has j 

5 right to claim an interest in advances, received by children, pot. aed 

1 brought into hotch-pot ? If the widow is entitled to an inter- advances made 

= je . ‘ to children and 

d est in such advances, brought into hotch-pot, the portion of brought into 
complainant will be diminished. Against the right of the wi- hotch-pot: | but 

: dow, 3 Dess. 199. was relied on. ‘I'he words of the statute of her husband’s 

* South Carolina, so far as this question is concerned, are very ¢state at the i 

f analogous to those of the act of this State, and indeed even death. 
stronger, yet it appears from the authority cited, that the 

P widow is not entitled to any interest in advances made by an 

f intestate. The statute 22 Charles II. is as strong in favor of : 

, the widow as the statute of this State. In England it is set- H 

4 tled that the widow has no interest in advances made to chil- 

t dren, no doubt rests upon the question in the courts of that 

' Kingdom. 

t In favor of the widow it was contended that the Statutes of 






South Carolina and of Great Britain gave a certain definite 
portion of the estate to the widow, wholly independentiof the 
children, whereas the statute of Georgia gives her a child’s 
part. Hence it is contended that the decisions of the courts 
of Great Britain and of South Carolina are entitled to no au- 
thority in the courts of this State. 

By the Court. The statute of distributions in this State, 
passed in 1804, gives to the widow of an intestate a child’s 
part of his estate both real and personal. The statute of 
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1821, regulates the question of hotch-pot. One of the rea. 
sons upon which the courts of South Carolina exclude the 
widow from all interest in the advances brought into hotch- 
pot, is, that the widow is not named in the provision regulat- 
ing that question. ‘That reason equally applies to the statute 
of this State: She is not named in the act of 1821, regulating 
hotch-pot. ‘The statute of distributions of the three countries 
which have been brought under consideration, confine the 
interest of the widow to the estate which the husband held, 
or was entitled to at the time of his death. Can what has 
been advanced to children in his life time be considered the 
estate of the husband, at the time of his death? It is believed 
that this question admits of .no other than a negative reply. 
If this be true, the question is decided. For if such advances 
were not the estate of the intestate at the time of his death, 
then the widow can have no claim to it under the statute of 
distributions. 

But the widow is benefited by the act regulating hotch- 
pot, even if she does not participate in the property brought 
into hotch-pot. For if that act did not exist, children ad- 
vanced would have an equal portion with those not advanced, 
of course the child’s part of the widow is increased in propor- 
tion to the diminution of the parts of the children advanced 
in the life time of the intestate. There is another view of the 
subject which may reconcile the reflecting mind to the exclu- 
sion of the widow from all interest in advancements. If set- 
tlements have been made upon femme coverts, before or after 
marriage, such settlements would be no bar to her recovery 
of her child’s part of the intestate’s estate, unless the deed of 
settlement should contain an express declaration, that it 
should be in bar of such child’s part. 


++ @OO«-- 


HANCOCK, OCTOBER, 1833. 
Wittiams vs. Apercrompre and Horron, Administrators. 


Tus action was brought to recover money for work and 
labor done for the intestate by the plaintiff, and for money 
lent to the intestate in his life time. To support the case 
by evidence, a small red pocket book was produced, which 
among other entries contained one of 31 days’ work at 42,23 
per day. Objections were made to the admissibility of this 
book as evidence; for that it was not a book which showed 
the daily transactions of the plaintiff, was manifest from the 
entry referred to. 

By the Court. The act of Parliament upon this subject, 
only makes shopkeepers’ and merchants’ books evidence. 
Even under that statute, such evidence is of the lowest 
grade. Under that act, blacksmiths’ and physicians’ books 
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have been admitted to be evidence, and the books of mecha- 
nics generally, when the entries appear to be daily, or are 
made when the work is done, or the article delivered. The 
credit given to such books seems to rest upon this idea: that 
as the entry is made from day to day as the articles are made 
or delivered, there is no reason to suspect that they are made 
with a view to fraud or injustice, especially when it is in proof 
that the party is in the habit of keeping fair and correct books. 
But when the entries are not made from day to day as the 
work is done, or the article delivered, as in the present case, 
where the entry is Tor 31 days’ work at $2,25 per day, amount- 
ing to $69,75, which, if the entries had been made as con- 
templated by the statute would have required 31 entries, the 
court cannot say that the book comes within the reason or 
equity of the statute ; and it is therefore rejected as evidence. 


2 @BOQ«.- 


WILKES, JuLY, 1833. 


Tuompson vs. ARTHUR. 


Motion to dismiss Attachment. 


Txis motion is founded on the ground that the bond and 
security required by the statute has not been given ; for that 
the bond and security given in this case, were given in the 
State of South Carolina, and both the obligors are residents 
and citizens of that State. In opposition to the motion, it 
was contended that the statute only requires that bond and 
security shall be given. ‘That in this case, bond and security 
have been given in terms of the act. ‘The act does not re- 
guire that the security shall be a citizen, or even a resident of 
this State, and that therefore the statute has been literally 
complied with in this case. 

By the Court. It is a general rule of construction, that 
statutes shall be construed according to the subject-matter up- 
on which they are intended to operate. It is a reasonable 
presumption that the legislature of this State legislates only 
for persons and property, within the jurisdiction of {the State. 
When a statute requires a bond to be given for the benefit 
and security of a person within its jurisdiction, and subject to 
its laws, the legal inference is that the bond required, be such 
an one as can be enforced by the laws of this State. This in- 
ference receives additional force in the present case, from the 
provision of the statute which requires that the bond taken, 
be deposited in the court in which the attachment is return- 
able. In the case under consideration, it is admitted, that 
the obligors reside without the jurisdiction of this State ; there- 
fore it cannot be enforced in the courts of this State, and is 
not such a bond as is required by the statute. It is not de- 
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witxes, nied that the legislature can by law authorize a bond or other 
July, 1833 : : : 
security to be taken which cannot be enforced in the courts of 
- sano this State, but the legislature will not be presumed to have in- 
v. tended to give such authority without using express words for 
AxTHUR. that purpose, mere general terms will not support such a pre- 
sumption. The legal presumption, in the absence of express 
words is, that the legislature requires bond and security to be 
given, which can be enforced in the State courts, and by State 
authority. The motion is sustained. 
+ OQOQa- 


IN HEARD SUPERIOR COURT. 
JoserpH Crockett vs. Joun Rovuton. 


Case. On Appeal, Verdict for Plaintiff, and Motion for 
New Trial. 
Parol evi- ‘THe plaintiff on the 12th April, 1831, instituted his’ action 
dence which de- on the case, against the defendant, to recover the price of a 
or varies a . . . . 
record, is inad- boat, which he alleges in his declaration, defendant convey- 
moe mine C4 to him on the 10th January, 1829, for the sum of $105, 
whether a fore and that he has paid defendant for the same said sum of mo- 
a bar to nab, Ney—he farther alleges that at the time of the sale of the 
sequent action,a boat to him, it was subject to judgments obtained against one 
good tet William Reid, who had previously been the owner of the boat, 
same evidence and was levied upon by virtue of executions against said Reid, 
will support both and sold as his property. 
Ss. 
Ifthe parties, ‘To this action, defendant pleads a former verdict and judg- 
the subject-mat- ie : ; 
ter of the suit, ment between the same parties, obtained in the county of 
= Merriwether, in bar of the plaintiff’s right to recover ; and in 
same, the for- Support of his plea, produced an exemplification from the Su- 
mer recovery is perior Court of Merriwether county, from which it appears, that 
; on the 19th day of January, 1829, Crockett executed his note 
to Routon, the present defendant, for one hundred and fifty 
bushels of good sound merchantable corn, to be delivered at 
Routon’s landing, which was made payable 15th February, after 
date. It also appears from said exemplification, that Routon, 
who was the payee, on the 3lst August, 1829, instituted suit 
upon the note in his own name against Crockett, the maker 
and present plaintiff, in the said Superior Court of Merriwether. 
To this suit, Crockett, the then defendant, filed his plea, alleg- 
ing among other things “that the consideration for which 
said promises and undertakings set forth in plaintiff 's declara- 
tion were made, had totally failed, in this, that defendant 
made such promise and undertaking in consideration of the 
purchase of a boat from plaintiff, running in the Chattahoo- 
chee river, which boat was afierwards, to wit, after the date 
of the promise and undertaking set forth in the plaintiff’s 
declaration, levied upon and sold under an execution against 
one William Reid, as the property of said Reid, and this de- 
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fendant has by said sale been deprived and dispossessed of the 
right, title, possession and interest to, and profit arising from 
said boat, so conveyed by plaintiff to defendant, of all which 
this defendant puts himself upon the country, &c.” Upon 
the trial of this issue on the appeal, the jury found a verdict 
in favor of the plaintiff for one hundred and five dollars. On 
the trial of the case in Heard Court, the defendant’s counsel 
moved the court to sustain his plea in bar, upon the ground, 
that the same subject matter of the plaintiff’s alleged cause 
of action, had once been adjudicated, as appeared from the ex- 
emplification of the record from Merriwether, which had been 
produced, and by which plaintiff was estopped from farther 
proceeding here. ‘To this plaintiff’s counsel replied, that the 
judge before whom the éause in the county of Merriwether 
was tried, charged the jury who tried it, that the evidence on 
the part of defendant in that action, only amounted to a par- 
tial failure of consideration, and according to law, the jury 
ought not to consider it, but should find for plaintiff the 
amount of the note sued on, and proposed to make proof of 
these facts. ‘The court doubted whether it was competent 
for the plaintiff to make such proof of parol testimony, inas- 
much as the record was the best evidence as to what facts 
were put in issue on the trial, and as the plea alleged a total 
failure of consideration, and remained entire. The court, 
however, upon the statement of counsel that this testimony 
had been admitted on the former trial, and entertaining some 
doubt upon the subject, admitted the testimony with the ex- 
press declaration, that if the jury found for the plaintiff, de- 
fendant’s counsel should have a rule to show cause why the 
verdict should not be set aside. ‘The jury found a verdict for 
plaintiff of $105 with costs, and defendant’s counsel accord- 
ingly moved a rule to set aside the verdict, on the ground 
“that the court erred in overruling the plea in bar, and_per- 
mitting parol evidence to be received to deny and vary the 
record of the case pleaded in bar.” 

The consideration of this question naturally leads us to in- 
quire into the object and effect of a judicial record. “A ju- 
dicial record is that which contains the acts and judicial pro- 
ceedings of a court of record—enrolled in parchment for a 
perpetual memorial and testimony, which rolls are called the 
records of the court, and are of such high and super-eminent 
authority, that their truth is not to be called in question ; for 
it is a settled rule and maxim, that nothing shall be averred 
against a record, nor shall any plea or even proof be admitted 
to the contrary.” 3 Blk. Com. 25. Sir Edward Coke ob- 
serves, ‘a record or enrolment is a monument of so high a 
nature, and importeth in itself such absolute verity, that if it 
be pleaded that there is no such record, it shall not receive 
any trial by witness, jury or otherwise, but only by itself.” 1 
In. 117, cited 3 Blk. Com. 331. ‘Thus we are to understand 
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that the judicial records of the courts are considered of such 
authority, that no evidence is allowed to contradict. them. 
“Tf a verdict finding several issues were to be produced in 
evidence, the opposite party would not be allowed to show 
that no evidence was offered on one of the issues, and that 
the finding of the jury was indorsed on the postea by mis- 
take.” Reed v. Jackson, | East, 355. cited 1 Phil. on Ey. 
238. The court determines the general rule to be as laid 
down by the authorities upom this sabject, that. the merits of 
a question which has been directly adjudged by a court of 
competent jurisdiction, cannot be tried over again between 
the same parties, in any shape whatever. ‘The rule is beliey- 
ed to be founded in good reason and sound policy. Let us 
see how far it is applicable to the present case. ‘The former 
action was between the same parties, and the record shows 
that the same subject matier of the present action was then 
put in issue between them—the judgment on that issue was 
anterior to the commencement of .the suit at bar—the merits 
of the sale of the boat from Routon to Crockett formed the 
subject matter of judicial investigation by a competent tribu- 
nal on the former trial. In the case of Kitchen v. Campbell, 
3 Wils. 304, cited 2 John. Rep. 230, it was determined “ that 
the test to know whether a verdict and judgment ina former 
action is a bar, is whether the same evidence will support 
both actions.” According to this test, no doubt can exist 
but that the same evidence which would have enabled the 
defendant in the former action to sustain his. plea of a total 
failure of consideration, would also enable’ him to maintain 
his action against the present defendant. In fact the aver- 
ment in the present declaration is in substance the same as 
the plea to the former action. It has been laid down by high 
authority ‘that the judgment of a court of concurrent juris- 
diction directly upon the point, is as a pleaor bar, and 
as evidence conclusive between the same parties upon the 
same matter directly in question in another court.” 1 Star- 
kie Ev. 190. It is not necessary that the fact to be proved by 
the record should have been solely and specifically put in is- 
sue on the former trial, it is sufficient if it was a fact essential 
to the finding of that verdict. 1 Stark. Ev. 200. See the 
case of Jones v. Scriven, 8 John. Rep. marginal, page 453, 
also see 2 John. 210 ;11 John. 530. How far the court 
would have been justifiable in admitting testimony to show 
that the defendant introduced no evidence in support of his 
plea, on the former trial, it gives no opinion. If the plea 
was not legally supported, the defendant should have stricken 
it out, or have withdrawn it, but as he suffered it to remain, 
and introduced testimony to the jury in support of it, he 
must abide the legal consequences thereof. Let the verdict 
be set aside, and a new trial be granted. 
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A. 
ACTION. 


1. Where there was a sale of 1500 bushels 
of salt to be paid for at 90 days, it was 
held that an action could nut be brought 
on the contract until the expiration of the 
time. Banks et al. v. Cater et al. 92. 


2. An action on a contract, whether ex- 
press or implied, or whether by parol or 
under seal, or of record, must be brought in 
the name of the party in whom the legal 
interest in such contract is vested. Ca- 
ruthers, Adm’r. of Caruthers v. Wardlaw, 
189, 


See Bonps, 5, 6. 
ACTIONABLE WORDS. 
See SLANDER. 
ADVERSE POSSESSION. 


The only possession and enjoyment which 
can divest a legal right to property, must be 
adverse to, and inconsistent with, the title. 
And even an adverse possession, held during 
the minority of the true owner, cannot ope- 
rate against hisright. Irwinv. Morrell, 74 


AFFIDAVIT FOR ATTACHMENT. 


1. An affidavit for attachment which states 
that “ defendant is removing without the li- 
its of this state as this deponent doth verily 
believe,” is sufficiently positive under the 
act of 1816. Ginnis v. Bacon, 195 


2. In the same affidavit for attachment, plain- 
tiff may set forth notes due—notes that are 
not due, and that he is indorser on cer- 
tain other notes of defendant. which are 
not yet due, without subjecting himself to 
the consequences of a misjoinder of actions ; 
the acts of 1799, 1816 and 1820, being 
in effect but one act so far as this point is 
concerned. Selleck v. Twesdell, 196 


3. It plaintiff in his affidavit use the words 
“has absconded,” they are sufficient under 


33 


the act of 1799, though the words in that 
act are used in the present tense, ib. 


4. A plaintiff who makes an affidavit for an 


attachment does not entitle himself to the 
benefit of the act of 1816 and 1820, by sim- 
ply showing in his affidavit that the defend- 
ant absconds. To obtain the benefit of 
these statutes, he must state that his debtor 
is removing or is about to remove without 
the limits of this State, according to the 
act of 1816: and that the principal debtor 
is actually removing or about to remove, 
or has removed without the limits of the 
State or County, according to that of ~_ 


AGENT. 
TrstaTor, 1. 


See Revease, 1. 


ALIMONY. 


. The court refused to order an allowance 


by way of temporary alimony for a married 
woman, out of her husband’s estate, durin 

the pendency of a libel for divorce and a bil 
of ne exeat, when it appeared by his answer 
that the husband was willing to take her to 
his bed and board and treat , be well. Slack 
v. Slack, 166 


AMENDMENT. 


. Neither the judiciary act of 1799, or any 


act amendatory thereof,nor the common 
law, nor the English statute of jeofails, will 
authorize the courts to permit a change of 
parties and the introduction of a new cause 
of action, by way of amendment in the 
pleadings. Casnard v. Eve et al., 109 


2. When an order toamend a writ is taken 


at one term, and the amendment is not 
made at the next term, it cannot be amend- 
ed afterwards without a new order. Birch 
v. Roberts, 172. 


APPEAL. 


1. In this State, the right of appeal from a 


special jury to a hearing before another 
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special jury, exists in equity cases. Pool 
v. Barnett, 8 
2. When a new trial is granted on the ver- 
dict of a petit jury, and it is shown to the 
court that the party is unable to appear, 
because he cannot give security, the court 
will, on payment of costs, direct the case 
to be transterred to the appeal docket, and 
allow it to be tried before a special jury. 
Stewart v. Grimes et al. 209 


ARREST. 
See Bonn, 7. 
ARREST OF JUDGMENT. 
A prisoner was indicted and convicted un- 


der a law to which no penalty was annexed 
by the legislature: On motion in arrest of 


judgment the court discharged him, and ar- 
State v. 
188 


rested all further proceedings. 
Ashley, 


ASSUMPSIT. 


An express contract of sale cannot be re- 
covered on, under a general indebitatus as- 
sumpsit count; it must be specially declar- 
ed upon. Banks et al.v. Cateretal. 92 


ATTACHMENT. 


1. Ifdefendant in attachment appear and put 
in special bail, he dissolves the attachment, 
relieves his goods from its lien and it be- 
comes thenceforth a proceeding in per- 
sonam. Inferior Court v. Barr,et al. 33 


2. Attachment may also be dissolved by de- 
fendant’s giving bond with good security 
to = abide by, and perform the order 
or judgment of the court ; and after attach- 
ment is dissolved, the proceeding need not 
be advertised. ib. 


See AFFIDAVITS FoR ATTACHMENT, I, 2, 3, 
4. Bonps, 8. 


ATTORNEY. 


See Executror anp ADMINISTRATOR, 1 ; 
Costs, 1. 


B. 
BEQUEST. 


1. The words “In the event of its be 
coming necessary,” in a_ will, are 
the same in effect with the words 
“If it become necessary—provided it 
should become—if it should happen to 
become,” which clearly indicate a condi- 
tional bequest, and not a limitation. Mac- 
kay et al. v. Moore, Executor of Wiison 
et al. 95° 


2. If the condition precedent become impos- 
sible, even bythe act of God, the estate 


would never arise. 


See Wits, 1, 2, 3. 


INDEX. 


BILL OF SALE. 


An alteration of a bill of sale, by note at the 


foot thereof, from an absolute one to one 
which limits the interest in the property to 
a mere estate for life, although by consent 
of parties, ought to be upon valuable con- 
sideration, or the courts will not enforce it. 
Mills v. Mercer and wife, 160 


See Trover, 1. 


BONDS. 


. The obligor of a bend can in no case be 
permitted to take advantage of the omis- 
sion of conditions, where the omission is 
beneficial to himself. And where the con- 
ditions omitted are onerous to the obligor, 
they shall not be permitted to charge him. 
Justices of the Inferior Court v. Wynn, 23 


2. Where a statute prescribing the condition 


of a bond to be given by an officer, agent, 
trustee or other person, enumerates par 
ticular duties, and also contains general 
words which include his whole duty, the 
obligor is not discharged from his general 
obligation by an omission of such particular 
enumeration. ib. 


3. Where there has been a substantial com- 


pliance with the law, the want of a rigid 
comformity with the mere letter of the 
statute requiring a bond to be taken, is not 
a fatal objection to the bond. Central 
Bank v. Kendrick, 67 


4. When a statute prescribes the form and 


condition of the bond, and declares all 
bonds takenin any other'form void, the bond 
prescribed vet | be strictly pursued. ib. 


5. If a bond be joint and several, the party 


for whose benefit it was made, may sue 
either or both the obligors at his election. 
Spratlin v. Hudspeth, 156 


6. In an action on a‘ bond to save harmless 


a security on another bond, it is sufficient 
that the record shows the security to have 
been damnified, and the evidence upon 
which he became damnified need not be 
produced. ib. 


7. In an action upon a bond conditioned to 


pay a debt by instalments, or to pay rent, 
the simple production of the bond on the 
part of the plaintiff is sufficient to put the 
defendant upon the proof of the performance 
of the condition: and the same principle 
is applicable to a bond conditioned to de- 
liver, on a certain day,a deed and muniments 
of title. Stewart v. Grimes, et al. 209 


8. If a party under arrest be required to ex- 


ecute a bond not according to law, duress 
may be pleaded and the bond or recogni- 
zance be avoided. The Governor v. Wile 
liams, eé al. 244 


9. The bond given in pursuance of the statute 


regulating attachments must be such a 
bond as can be enforced by the courts of 
this State: therefore if the obligor reside 


_ 





INDEX. 


in another State the bond is bad, and the 
attachment will be dismissed. Thompson 
v. Arthur, 253 


See ExecuroR aND ADMINISTRATOR, 4. 
Measure oF Damages, 1. Srartures, 
ConstrRucion oF, 1, 2. 


Cc. 
CATTLE STEALING. 
See Juries, 1. 
CERTIORARI. 


A certiorari was granted and sustained upon 
the ground that the Justices’ Court had 
misinterpreted the legal effect of certain 
articles of agreement introduced in evidence 
before it. Barnett v. Justices and Totley 
& Co. 175 


CITY COUNCIL OF AUGUSTA. 


While the city council of Augusta confines 
itself within the limits of the charter to 
make police regulations under its own ordi- 
nances, it cannot be considered a court 
subject to prohibition. Mealing et al. v. 
City Council of Augusta, 221 


See Munictrpat Recucarions. 
CLAIM TO LAND. 

See InteRPosina CLAiMs. 
COLLATERAL SECURITY. 
See Receirr. 
CONDITIONAL BEQUEST. 


See Bequest, 1,2. Leeacy, 1,2. Witxs, 


da diced 
CONSIDERATION. 


See Britt oF Sate. Execution, 4. 
Pieapines,1. Promissory Notes, 


4.9, 
CONSTABLE. 


It is the duty of a constable, before levying 
upon negroes or real estate, to enter upon 
the execution “No personal property 
to be found ;” and such entry is not tra- 
versable. Daniel v. Justices of Inferior 
Court, 


CONTEMPT OF COURT. 
See Haseas Corpus, 6. 
CONTRACT. 

See Action. AssUMPSIT. 

COPARTNERSHIP. 


1. The courts will not recognise a copartner- 
ship in crime. Bank of Georgia v. — 
8 
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2. After dissolution of copartnership, and 
until the statute of limitations shall have 
attached to the demand, each partner has 
the power to bind his copartner by promises 
which shall avoid the statute: but the 
promise, to be sufficient, must be express, or 
there must be an acknowledgment so direct 
and explicit, as to be equivalent to a promise. 
Fellows v. Guimarin, et.al. 101 


3. The authority of one partner to make con- 
tracts which bind the whole, arises from the 
confidential nature of the partnership rela- 

ardeman et al. 

139 


tion. Brewster et al v. 


. When a partnership relation ceases, the 
authority which grows out of it, and is de- 
pendent upon it, also terminates; except 
so far as a continuing authority touching 
the unsettled business of the firm, is ex- 
pressly delegated or is necessarily implied 
for the benefit of all parties. ib. 


. After the dissolution of a copartnership, 
one partner cannot, by a new promise, 
revive, against his copartners, a debt from 
the obligation of which they have all once 
been legally absolved; and therefore an 
acknowledgment of a debt, or a promise 
to pay it, made by one partner, after the 
dissolution of the firm, and after the debt 
has been barred by the statute of limita- 
tions, will not revive the debt against the 
former partners. ib. 


6. But according to “ precedent and author- 
ity” the admission of a debt by one partner 
ee dissolution and before the statute has 
interposed its bar, will be binding upon the 
other partners, so far as tu constitute a new 
point from which the statute shall com- 
mence running. ib. 


. After dissolution, one partner cannot by 
his separate acknowledgment, convert an 
open account into a liquidated demand so 
as to charge his former partners with in- 
terest. ib. 


CORPORATION. 


A corporation cannot be garnished under the 
statute of 1822 authorizing garnishments in 
certain cases, therein mentioned. Rives v. 
Boulware e al. 153 


COSTS. 


. An attorney who institutes a suit for a 
client living out of the state or out of the 
county where the defendant resides, is 
liable for all costs, in the event of the suit 
being dismissed or his client cast: Or if 
he recover, and judgment be entered up, 
and execution issue, and there is a return 
thereon of no property, he is still liable 
for costs. psa set v. Pendleton and 
Another, 174 


. In action for malicious prosecution where 
the plaintiff recovered one dollar damage, 
the court held the plaintiff was entitled to 
no more costs than damages. Stapp v. 
Partlow, 176 
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3. Where a certiorari was granted and sus- 
tained against the commissioners of the 
road, and there was no allegation that they 
acted corruptly or with design to oppress, 
they were held not to be individually liable 

for costs. Nunnelly v. Road Commission- 

ers, 192 


See Executor AND ADMINISTRATOR, I, 2, 
COVENANT. 


In an action of covenant for breach of war- 
ranty, the‘plaintiff must aver, if not an evic- 
tion, at least that he has abandoned or has 
been deprived, of the possession of the 
land. Othorwise, the declaration is bad on 
demurrer and a nonsuit will be awarded. 
M’Dowell v. Hunter, 


D. 
DECLARATION. 


. A general declaration for goods, wares and 
merchandize, without a bill of parcels, is bad. 
Martin v. Administrator of Fyffe, 17 


. And when the acconnt sued on was a sin- 
gle item charged in the books thus, “ Bills 
receivable to merchandize,” and a verdict 
had been rendered for plaintiff, the court 
granted a new trial declaring that the en- 
try was too general to prove the sale and 
delivery of any particular goods; and al- 
though the defendant had waived the bill of 
parcels, plaintiff must prove particular 
items, tb. 


See PLEADINGS. 
DEEDS. 


1. The recording or not recording a deed 
concerns no one, except those who de- 
rive title from the same feoffor by a deed of 
subsequent date. Roe and Others v. Doe 
ex dem. Neal, 168 


2. Deeds more than 30 years old need not be 
proved where possession accompanies the 
deed from its execution. The act of 1785, 
does not innovate upon the English law 
respecting ancient deeds. ib. 


3. Recording gives no preference to deeds, 
unless it is done within the time prescribed 
by the statute. Between deeds standing 
— the same — in other respects, the 
oldest is to be preferred. Doe ex dem. 
Hammond v. Roe and Reddin tenant, 177 


4. A deed conveying property to the “ children 
of Nancy Jones,” is not void for uncertainty, 
if it can be shown who were intended by 
these words, and that they were in life and 
capable of taking at the time the deed was 
executed, but such a deed cannot be made 
to include after-born children of Nancy 
Jones. Hogg and wife v. Odom, 186 


5. Where the descendants of a negro had 
contracted marriage with a free white per- 
son in aneighboring State—enjoyed liberty 
and property for a long time, and transmit. 


ted them te her descendants, the courts in 
this State presumed her free so far as to 
give effect to adeed made by her until some 
one should assert and maintain a right to 
her as his slave. Hunter v. Shaffer, 225 
DEMURRER. 
See CovENANT. 


DISCHARGE FROM IMPRISON- 
MENT. 


See Inreriorn Courts, 2. 


DISTRESS-W ARRANT. 


. All the rights which belong to parties in 
‘cases of claim’, at least such as regard the 
mode of trial, belong to parties to distress 
warrants for rent as soon as replevy is 
made: And among these rights, is that of 
appeal toa special jury. Hale v. —— 


2. A distress-warrant for rent is a remedy 
which none but a landlord can have; and 
as soon as the relation of landlord and te- 
nant ceases, the remedy ceases with it. 46, 


3. A distress-warrant may be levied on the 
tenant’s property, wherever it can be found 
in the county, and the authority to levy is 
not confined to the demised premises. 4b. 


DIVORCE. 
See ALimony. 
DOWER. 


. The husband by alienation cannot divest 
the estate which the law casts on the wife, 
nor can it be done by public sale under an 
execution. Wakeman and Wife v. Roache, 

123 


. A widow has no right to claim an interest 
in advances made to children and brought 
into hotch pot; but is confined to her hus- 
band’s estate at the time of his death. 
Wright v. Wright, 251 


DURESS. 
See Bonn, 7. 
E. 
EQUITABLE INTEREST. 

An equitable interest is not subject to a 
seizure and sale by a sheriff. Colvard v. 
Coxe Adm’. of Crawford, 99 

See Execution, 4. 
EQUITY. 

1. The equity the court affords a person en- 
titled to real estate by devise, to have the 
encumbrances on it discharged as a debt 
out of the personal estate, goes no farther 


than as between the heir or devisee of the 
estate, and the residuary legatee: it can- 
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not interfere with the disposition of other 
arts, as specific or general legacies, much 
ess with the interest of creditors. M’Lel- 
lan et al. v. Wallace et al., 128 


2. Where a party has two funds liable to his 
claim, a person holding an interest in one 
only, has a right, in equity, to compel the for- 
mer to resort to the other, if that is necessa- 
ry for the satisfaction of both; but+this rule 
has no application in a question of right 
between two different sets of heirs, one 
excluded from the real estate by being an 
alien, but interested in the personal, and a 
creditor pursuing his lien upon the real es- 
tate. ib. 


Bequest, 1,2. Venpor. 


EVIDENCE. 


See APPEAL. 


1, A merchant’s and shop-keeper’s books are 
evidence to prove the sale and delivery of 
oods, when it is shown that the books of- 
ered are of original entry—are in his hand 
writing—that he keeps fair books—has had 
dealings with the person charged, and that 
he kept no clerk : or if he kepta clerk who 
is dead. Martin v. Administrator of 
Fyffe, 17 


2. Where merchant’s books are introduced as 
evidence, they are open to remark from the 
court, and to the strictest scrutiny by the 
jury, and ifthere be the least suspicion of 
fraud or unfair dealing, they will be disre- 
garded. ib. 


3. Notice must be given to produce an origi- 
nal paper proved to be in the possession of 
the adverse party, before secondary evi- 
dence can be received of its contents. 
Bank of South Carolina v. Brown, 64 


4. The whole of a document «r writing offer- 
ed as evidence, must be read if required, 
otherwise there can be no certainty as to 
the sense and meaning of the entire docu- 
ment, ib. 


5. Where secondary evidence is let in, it is 
subject to the same rules which regulate 
the admission of primary evidence, ib. 


6. The impossibility of furnishing better evi- 
dence will not authorize the admission of 
that which is intrinsically defective and 
dangerous. ib. 


7. It is not the conclusion at which a witness 
may arrive, which constitutes evidence ina 
cause ; he must staie facts, and let the jury 
draw their own conclusions. 1b. 


8. In an action against an administrator for 
money had and received by his intestate 
(which money was won at cards) it was 
held necessary to prove that the intestate 
actually received the money in question ; 
and proof that he was in partnership with 
others who gambled, won and received, it 
was held insufficient. Bank of Georgia v. 
Clarke, 83 


9. Upon proof that the clerk of the Court of 
Ordinary had been ordered by that Court 
never to permit an original paper to be tak- 
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en out of his office, a certified copy was al- 
lowed in evidence ; and the Court said there 
the copy to be under 
joe ex dem. 

168 


was no law requirin 
seal. Roe and Others v. 
Neal, 


10. Hearsay evidence is not admissible to 
prove age. ° 


11. An administrator’s accounts which have 
been allowed by the court of ordinary are 
prima facie evidence for the administra- 
tor; when called npon to account for his 
administrations; but never evidence of ti- 
tle for an administrator against third per- 
sons. Cumming v. Fryer, 183 


12. Testimony taken by interrogatories upon 
a former claim (which had been dismissed) 
to the same property, between the same 
parties, and upon the same question, was 
held to be admissible. Evans v. Lampkin 
etal., 193 


13. It is well settled that no advantage shall 
be taken of admissions made to secure 
one’s peace, or in the way of a compro- 
mise ; andif an acknowledgment and prom- 
ise for this purpose, be replied to a plea of 
the statute of Limitations, the evidence will 
be rejected. Hicks and Lord v. 7 


14. But if the court, from the circumstances, 
should be of opinion, that the subsequent 
acknowledgment and promise were made, 
from the consciousness of the truth of the 
indebtedness the evidence would be con- 
sidered good and available. 1b. 


15. An account book to be evidence, ought to 
shew the daily transactions of the party; 
otherwise it will be rejected. Williams v. 
Abercrombie e¢ al., 252 


16. Parol evidence which denies or varies a 
record is inadmissible. Crocket v. Rou- 
ton, 255 


See Bonps, 6,7. Former Recovery. 
New Trrat, 4,5,8. Noize Prosequi. 
Promissory Notes, 3, 6. Recorp, 1. 


EXECUTION. 


1. If A. be present when an execution is levi- 
edon his property as the property of B., 
and does not object to the levy, or claim ti- 
tle in himself, a presumption arises that he 
has none ; but if A. should afterwards inter- 
pose his claim according to our statute, and 
should produce clear and satisfactory evi- 
dence of his title, he will recover his proper- 
ty. Irwin v. Morell, 74. 


2. And if A. should not interpose his claim 
under the statute, but, on the day of sale 
should publicly forbid the sale, and assert 
his title in the hearing of the by-standers, 
he might afterwards institute an action 
against the purchaser, who could not defend 
himself against a clear title, by proving that 
the plaintiff, at the time of the levy made 
no objection. ib. 


3. But if claimant fail to assert his right, 
both at the time of levy and sale, having 
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an sopertesity of doing so, it will be re- 
garded as a fraud upon the purchaser, or 
such gross laches as will bar any future 
claim. ib. 


4. A verbal transfer of a fi. fa. for a valuable 
consideration, is an equitable transfer of 
the interest; but the actual delivery and 
consideration must be proved. Mills v. 
Mercer and wife, 


See Dower,1. Jupement, 1, STATUTES, 
CONSTRUCTION oF 4, TAXEs. 


EXECUTOR AND ADMINISTRATOR. 


1. The officers of court cannot issue execu- 
tion for their costs, against an executor or 
administrator who has obtained judgment 
ag a defendant that proves to be in- 
solvent. Janes v. Robinson, 1 


2. The practice of entering up judgment de 
bonis testatoris, et si non, Fs bonis pro- 
priis, is contrary to law: and if such judg- 
ment cannot be entered up against an ex- 
ecutor or administrator, for a debt due by 
the estate they represent, still less can 
they be made liable for the costs of a suit, 
brought by them in their representative ca- 
pacity, where they had obtained a _—— 

1b. 


3. The exception in favor of judgments, mort- 
gages, and executions, contained in the act 
of 1792, prescribing the priority to be ob- 
served by executors and administrators in 
payment of debts due by the estates of their 
testators or intestates, applies only to such 
executions, judgments, and mortgages as 
existed in the life-time of the testator or in- 
testate, and had created a lien upon their 
estates. Bomgaux v. Bevan, 1] 


4. If there be bond debts, and the executor, 
&c. be sued upon a simple contract debt, 
he may neither pay it nor suffer the plain- 
tiff to recover in his action; for if he do, 
and he have not assets besides to satisfy 
the debts due on bonds, he must satisfy so 
much out of his own estate as he has so 

aid, or suffered to be recovered from him : 
or, in'case of an action brought, it is his du- 
v to set forth in the pleadings, the debts 
ue upon specialties, in bar of such — 
ab. 


5. The nature of the debts at the time of the 
testator’s or intestate’s death is to regulate 
the priority of their payment, by the exe- 
cutor or administrator ; and no preference 
can be created, either by greater diligence 
on the part of the creditor, or by the acts 
of the executor or administrator himself, ib. 


6. Although a son, under his father’s will, 
may have an interest in the crop growing 
upon land devised, for the support of him- 
self, his mother and other children; if his 
mother die, and he seizes upon the crop 
without being appointed executor or admi- 
nistrator of his mother, his interest in the 
crop will not shield him from liability as 
executor de son tort. Semmes v. Porter, 167 


7. The Executor or Administrator, and not 


INDEX. 


the heir, is the proper party to be made de- 
fendant in foreclosure, in the event of the 
mortgagor's death before foreclosure, 
Adm’rs. of Magruder v. Adm’rs. of Offutt. 

227 


8. And the principle is the same under our 
law, whether the subject of the mortgage 
be real estate or personal property ; the 
heirs cannot be joined as defendants in the 
foreclosure. ib. 


See Bequest, 1,2. Equiry, 1,2. Evipencr, 
8,11. Huspanp anp Wire, 1. Letter 
oF DIsMISSION FROM COURTS OF OrRpDI- 
NARY, STATUTE OF LimiraTions, 4. Ven- 
Dor, l. 

EXECUTOR de son tort. 


See Executor and ADMINISTRATOR, 6, 
PLeapines, 2. 


EXECUTORY DEVISE. 
See WILLs. 
F. 
FALSE REPRESENTATIONS. 
See Notue Prosequti. 


FORMER RECOVERY. 


1, To determine whether a former recovery 
is a bar to a subsequent action, a good test 
is, whether the same evidence will support 


both actions. Crockett v. Routon, 255 
2. Ifthe parties, the subject matter of the 
suit, and the evidence be the same, the for- 


mer recovery is a bar, ib, 
FRAUDS. 


See Tire to Property, 1; Execvu- 
Tion, 3 


G. 
GAMBLING. 
See Revease, 1; Evipence, 8. 
H. 
HABEAS CORPUS. 


1. On a writ of habeas corpus, the court will 
discharge, admit te bail, or remand, accor- 
ding to the circumstances of the case; but 
it will not try one rights to property. And 
if the writ be to bring up infants, the court, 
though bound, ex debito justitia, to free 
them from all illegal restraint, it is not 
bound to deliver them over to any body, or 
to give them any privilege. State v. Fra- 
ser, 48 


. In cases of habeas corpus ad subjicien- 
dum, the person imprisoned or illegally de- 
tained, may petition for the writ, or any 
other person may do it for him, State v. 
Philpot, 46 
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§. The omission of the name of the person 
imprisoned, is not an irregularity, if enough 
appear to indicate the person intended. ib. 


4. The ly = for this writ ought to be sup- 
ported by affidavit; but in cases of great 
emergency, the writ will be allowed to issue 
without it. ib. 


5. The benefits of this writ belong to all free 
persons, of every country, and of every 
complexion ; but not to a slave. ib. 


6, An evasion and insufficient return to the 
writ of habeas corpus is a contempt of 
court, and, if obstinately persisted in, the 
court will punish the offender by imprison- 
ment, until he yields obedience to the writ, 
or shows that it is impossible todo so. ib. 


See IRREGULARITY. 
HEALTH. 
See Municipat ReGurartions. 
HUSBAND AND WIFE. 


. When a man marries a woman holding pro- 
perty in her own right, he is entitled to 
that property, if he reduce it to possession 
inthe life time of the woman: But if he 
does not, and dies, the property survives to 
the wife, and does not vest in his executor 
or administrator. Early v. Sherwood, 7 


2. And if property be given to the wife during 
coverture, it vests absolutely in the hus- 
band, and need not be by him reduced to 
possession in the life-time of the wife. ib. 


See Aurmony. 
I. 
ILLEGALITY. 
See JuDGMENT. 
INDICTMENT. 


See Arrest oF JupemMENT. NoLueE Pro- 
SEQUI. 


INFANCY. 


A subsequent promise to avoid the plea of 
infancy, must be express, and deliberately 
made. A mere acknowledgment is not 
sufficient. Martin & Co.v. Byrom, 203 


See AvversE Possession. Haseas Cor- 
pus, 1; TirLe To Property. 


INFERIOR COURTS. 


1. The Inferior Court is not a corporation, 
and cannot be sued as such. Forsythe v. 
Justices of Inferior Court, 40 


2. By the 2d sec. of the act of 10th Decem- 
ber, 1803, the Justices of the Inferior Court 
have power to discharge persons imprison- 
ed for debt, under circumstances therein 
named ; but they must do it asa court; 


An order for discharge submitted to them 
individually, for their-respective signatures 
out of court, is insufficient and void. Wood- 
ruff & Co. v. Dean and Mahony, 215 


See New Trrat, 2. 
INTEREST. 


An acknowledgment of an open account by 
letter, is such a liquidation of the de- 
mand as will enable the creditor to obtain 
interest from the date of the acknowledge 
ment. Hicks and Lord v. Thomas, 218 


INTERPOSING a TO PROPER- 


1. Though it is for the benefit of society that 
claims to property levied on, should be in- 
terposed and settled before the same is sub- 
jected to sale by the sheriff, yet the law 
regulating claims is merely permissive, not 
mandatory. Roe and others v. Doe ex 
dem. Neal, 168 


2. In cases of claim to land, the courts have 
always required proof of the possession of 
the defendant in execution, at the date of 
the judgment or subsequent to it; and 
though possession is the weakest evidence 
of title, it is held sufficient to put the claim- 
ant to the production of his title. ab. 


See TiTLeE To Property, |. 
IRREGULARITY. 


Irregularity in the writ of habeus corpus 
must be taken advantage of in due time, or 
the party affected by it will lose his oppor- 
tunity of doing it entirely. State v. Phil- 


pot, 47 
See Hapeas Corpus, 3, 4. 
JUDGMENT. 


Judgment cannot be entered upon a recog- 
nizance, until the sureties have been requir- 
ed by scire facias to show cause why judg- 
ment should not be entered against them. 
And if judgment be so entered and execu- 
tion issues, it may be taken advantage of by 
affidavit of illegality. Gilmer v. Black- 
well e¢ al. 6 


See Executor aND ADMINISTRATOR, 2, 
3. Sratutes, Construction or, 4. 
ENDOR, l. 


JURIES. 


1. In criminal cases, if juries mistake law 
and fact, or draw improper conclusions from 
given facts, to prevent injustice, this court 
will, sometimes, grant a new trial, even 
where there has been no corrupt or improper 
conduct on the part of the jury. State v. 
Simmons, 7 


2. If a jury be guilty of gross misconduct, the 
court will not hesitate to grant a new trial. 
State v. Sherbourne, 28 
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3. The fact that one of the jury who tried 
acause on appeal, was security on the 
appeal, though good cause of challenge 
is not of itse vf sufficient ground of 
new trial. But if it were shown that the 
juror acted under improper motives and 
principles, a new trial would be granted. 
Glover v. Woolsey et al, 85 


4. Neglect to challenge a juror before he is 
sworn, is a waiver of objection to him. 1b. 


5. Where two parties claim title from the same 
grantee, the identity of the grantor is matter 
of fact to be tried by a jury. Doe ex dem. 
Hammond v. Roe and Reddin, tenant, 177 


6. If on trial of a claim the jury be satisfied 
that the claimant purchased the property 
with the money of the defendant in fi. fa., 
they ought to declare the sale void against 
creditors, even though it should have been 
made by a sheriff in market overt. Cum- 
ming v. Fryer, 183 


Distress WARRANT, 1, 


See Arreat, 1. 
Verpict, 4. 


New Triat, 1. 7. 
JURISDICTION OF COURTS. 


1. In a court whose jurisdiction is limited to 
a particular’amount, a set-off which exceeds 
such amount cannot be pleaded. Reed v. 
Cormick, 20 

2. The 5th sec. of the act of 1799, entitled an 
act to regulate the pilotage of vessels to 
and from the several ports of this State, and 
which vests the commissioners of pilotage 
with power, to decide, adjust and regulate 
any damage, dispute, complaint or differ- 
ence, arising against or between master 
and pilot, for pilotage, or any other matter 
relating to the business of a pilet, does not 
deprive the Justice’s Court of jurisdiction 
over a demand for pilotage, where such 
demand does not exceed thirty dollars. 
Taylor v. Thomas, 59 


3. By the 6th sec. of the judiciary act of 
1799, the Superior Courts as courts of law 
have the power to establish lost papers, 
notes, &c.; and when it is done, the copy 
may be sued on and recovered, in the same 
manner as the original, and that without 
resort to a Court of Equity. Barney, Ad- 
ministrator of Evans v. Doyle, 201 


See AMENDMENT, 1. SrarTureEs, con- 
STRUCTION OF, 6. 


JUSTICES’ COURTS. 
See JuRispicTION oF counts, 2. 
L. 

LANDLORD AND TENANT. 
See Distress Warrant, I, 2, 3. 
LEGACY. 


1. Although as a general rule it is true, that 
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the gift of the interest vests the body ofa 
legacy, yet in such cases the gift of the in- 
terest must be unconditional, and placed un- 
der the immediate control of the legatee, 
Roberts, Adm’r. v. Carr, Ex’r. 178 


ss 


. The words “I give unto my brother J. G, 
the sum of $1000, to be vested in bank 
stock, and the net proceeds to be annually 
drawn and paid to him by my executor dur- 
ing the lifetime of the said J. G.” were 
held to be such a gift of the mere interest 
as not to vest the body of the legacy. ib, 


See Bequest, WILLS. 


LETTERS OF DISMISSION FROM 
COURTS OF ORDINARY. 


Letters of dismission fairly and legally ob- 
tained from the Court of Ordinary, as effec- 
tually protect executors and administrators 
from all further liability as such, as a decree 
of the Court of Chancery could do. Smith 
and wife v. Oliver, Adm’r. 


LIMITATION. 


See Bequest,1. Witts, 2,3. 


M. 
MALICIOUS PROSECUTION. 


To support an action for malicious proses 
cution, it is not necessary to prove an ar- 
rest. Stapp v. Partlow, 176 


MANDAMUS. 


1. The Mandamus is an established remedy 
to oblige Inferior Courts and magistrates 
to do that justice which, without’ such writ, 
they are in duty and by virtue of their of 
fice bound to do. Forsyth v. Justices of 
Inferior Court, 38 


2. To sustain an application for mandamus, it 
is not only necessary that the relator should 
have a legal right to the thing commanded; 
but he must also be without a legal reme- 
dy, ib, 


MEASURE OF DAMAGES. 


— 


In an action on a bond for titles, the mea- 
sure of damages is the value of the land at 
the time of the breach. Newsom »v. Harris, 


MERCHANTS’ ACCOUNTS. 


See Statute or Limitarrons, I. 
MERCHANTS’ BOOKS. 
See Evipencr, I, 2. 
MONTHS. 
is used in & 


Where the term “months” 


statute, without defining what kind of 
months, the courts adjudge that lunar 
months are intended. Redmond v. Glover. 

107 
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MORTGAGE. 


If a mortgage be taken to secure the pay- 
ment of two notes becoming due at differ- 
ent times, and the mortgagee foreclose and 
sell upon the first note that becomes due, 
and the mortgaged property be sold for 
more than enough to pay the note on which 
the foreclosure is made, the surplus in the 
sheriff’s hands is discharged from the spe- 
cial lien; and if other creditors of the mort- 
gagor obtain judgment in the ordinary 
course of law, before the mortgagee fore- 
closes upon the second note, the surplus 
shall be paid over to them according to 
date. Hobby v. Pemberton, 212 


See EXxecuTors AND ADMINISTRATORS, 


ote 
MUNICIPAL REGULATIONS. 


The city council of Augusta have the pow- 
er to establish and enforce such by-laws, 
rules, and ordinances, respecting the harbor 
and wharves, and every regulation that 
shall appear to them requisite for the secu- 
rity, welfare and convenience of the city ; 
provided they be not repugnant to the con- 
stitution and laws of the land. Dubois v. 
The City Council of Augusta, 31 


NEW PROMISE. 
See CopartTNnersuipP, 2. 5, 6, 7. 
NEW TRIAL. 


1. In a case which turned entirely upon a mat- 
ter of fact, where the evidence was contra- 
dictory, and the special jury had decided, 
and there were no suspicions of fraud or cor- 
ruption against the jury, the court refused 
to grant a new trial. Flournoy v. Coxe, 6 


2, Where an Inferior Court whose jurisdiction 
is limited to a particular amount, allowed 
a defendant to plead a set-off, that exceeded 
such amount, on motion, a new trial will be 
granted. Reed v. Cormich, 20 


3. When a verdict is glaringly against the 
weight of evidence, and must, inevitably, 
work injustice, a new trial may be granted. 
Irwin v. Morell, 7 


4, A new trial will not be granted upon the 
discovery of new testimony which is mere- 
ly cumulative.—Though this rule has not 
been held inflexible, the courts will observe 
great caution in relaxing it. ib. 


5. The court reluctantly granted a new trial 
upon the ground of newly discovered testi- 
mony which was not merely cumulative, in 
connexion with certain auxiliary circum- 
stances attendant upon the case, it not hav- 
ing been satisfactorily shown that due dili- 
gence was used to obtain it sooner. ah. 


6. The granting of a new trial er refusing it, 
must depend upon the legal discretion of 
the court, guided by the nature and circum- 
stances of the particular case. tb. 


34 
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7. Where there was good cause of challenge 
to a juror, unknown to the party at the trial, 
a new trial may be pect: But the par- 
ty will not be permitted to take advantage 
of an ignorance which is the result of gross 


neglect. Glover v. Woolsey & Co. 85 


8. New discovered evidence is a ground for 


new trial, but it must be such as is so mate~ 
rial, that it would be likely to change the 
verdict, or such as to show that justice had 
not been done ; and it must be such as the 
movant could not have obtained by diligent 
inquiry. ib. 


9. If a jury give insufficient damages, it is 
granting a 
180 


sometimes a good ground for 


new tr.al. Newsom v. Harris, 


10. The discovery of new and material tes- 
timony ufter verdict is a good ground for a 
new trial. Stewart v. Grimes ef al., 209 


See DeciaraTion, 2. Juries, 1, 2, 3. 
Verpvict, l. 


NON-RESIDENCE. 
See REsIDENCE. 
NOLLE PROSEQUI. 


On indictment for swindling, the proof was, 
that defendant had by false representations 
induced the prosecutor to purchase and 
pay fora tract of land which defendant had 
already sold and conveyed to another: On 
motion to enter nol. pros. for defect of 
proof, prosecutor not having tested his title 
by action of ejectment, the court overruled 
the motion. State v. Dozier, 155 


NOTARY. 
See REvEAsE, 1. 
NOTICE. 


1. Notice must be given to produce an origi- 
nal paper proved to be in the possession of 
the adverse party, before secondary evi- 
dence can be received of its contents. 
Bank of South Carolina v. Brown, 


2. The only exception to the above rule is, 


where, from the nature of the proceedings, 
the defendant must know that the plaintiff 
intends to charge him with the possession 
of the instrument ; as in an action of trover 
for a bond. ib. 


oO. 
OFFICERS OF COURT. 
Judicial officers are not liable tocivil suits for 
their judicial acts. Upshaw v. Oliver ef al. 
241 
PR 
PILOTAGE. 


See Jurnispiction or Cowrts, 2. 
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PLEADINGS. 


1. In an action of debt upon notes given in 
purchase of land, defendant will not be 
permitted to plead misrepresentations of 
the value and quality of the land, made by 
vendor; nor will the plea of partial failure 

Hinton v. 

24 


of consideration avail him. 


Scott, 


2. Where defendants were sued in assumpsit 
as executors de sun tort and pleaded non 
assumpsit, ne unques executor,and that 
they never intermeddled, the court would 
not allow a separate trial of each plea. 
Brodnax v. Brown et al. Ex’rs., 202 


See AMENDMENT, 1,2. Bonp,7. Exercu- 
TOR AND ADMINISTRATOR, 7, 8. Prict- 
PAL AND AGENT. Promissory NorTEs, 8. 
Recease, 1. Sst-orr, 1,2. Restpence, 


PRACTICE. 


If a defendant has his testimony in court, and 
refuse to introduce it at a proper time, rest- 
ing his case upon matter of law, and the 
benefit of a concluding argument, after 
the case has been argued for plaintiff, he 
cannot then be permitted to change his po- 
sition and introduce his testimony. Stewart 
v. Grimes et al. 209 


PRIORITY OF DEBTS. 


See Executors anp ADMINISTRATORS, 3, 
4,5. Morteace. Taxes. 


PROHIBITION. 


Prohibition will not be granted unless the par- 
ty is in danger of being injured by some 
suit actually depending ; it 1s not sufficient 
that he merely fears that a suit may be 
commenced, in which he might suffer dam- 
age. Mealing et al. v. City Council of 
Augusta. 221 


PROMISSORY NOTES. 


Where a statute required a bond with se- 
curity to be taken for the rent of a public 
bridge, and in lieu thereof a promissory 
note was taken—on suit brought to recover 
the amount of such note,—Held, that the 
statute was substantially complied with, and 
that the note was not void. Central Bank 
v. Kendrick, 67 


- The legislature of Georgia, in making pro- 
missory notes negotiable, whether given 
for money or other thing, ipso facto made 
them exempt from the necessity of proving 
consideration. Daniel v. Andrews, 157 


3. The execution of a promissory note is evi- 
dence in law of a full settlement of all ac- 
counts up to the date thereof, except such 
as are specially excepted at the time. 
Mills v. Mercer, 160 


4. The court refused to decide that a note 
given in consideration of forbearance to sue, 


INDEX. 


is void for want of consideration ; but wher 
the cause of action forborne, is clearly ille-e 
gal and void, a note given in consideration 
of forbearance, is tainted with the nature 
of that cause of action. Slack v. Moss, 16] 


5. The maker of a promissory note cannot be 
sued with the indorser out of his county. 
Morris v: McClain, et al. 172 


6. To an act.on upon a note the defendant 
wi'l not be allowed to prove a partial fail- 
ure of consideration. Jordan v. Adm’r of 
Jordan, 181 


7. A purchaser,of special interest in land, 
who gives his note for the purchase money, 
and is in quiet possession of the land, shall 
not be protected from the payment of the 
note, from a mere apprehension of being 
disturbed at some future time. 1. 


8. A transfer of notes long after they become 
due, will not deprive the maker of any de- 
fence to which he wouid have been entitled 
had they continued in the hands of the 

ayee. Crawford, Adm’r cum tes. an. v. 
eal et al. 204 


9. An interlineation of the words “ or bear- 
er” in a due bill, is a material alteration, 
and will vitiate the instrument, unless it is 
proven to have been made by the maker 
or by his consent. Scottv. Walker, 244 


10. A note given in compromise of a suit by 
fi. fa. to condemn land under the lottery 
law of 1825 is in violation of that statute, 
contrary to public policy, and void as be- 
tween maker and payee; and its conside- 
ration may be inquired into ina suit be- 
tween the original parties. Poe v. Jus- 
tices of the Peace, 249 


11. But if such note be indorsed before due, 
and without notice, in a suit by such inno- 
cent indorsee against the maker, the courts 
will not permit the consideration to be in- 
quired into. tb. 


See Bonps, 3. Receipt, 1. 
PURCHASE MONEY. 


The purchase money is not an original charge 
upon the landed estate, but only an equity 
to resort to,in case the personal estate 
should prove deficient. Harden eé al. v. 
Miller, 121 


R. 
RECEIPT. 


. A., indorsee of a negotiable note given by 
B., placed the same in the hands of an attor- 
ney for collection: B., as collateral security 
for the payment of said note, placed in the 
hands of A.’s attorney, a larger amount of 
notes and other evidences of debt against 
third persons, taking a receipt therefor from 
A.’s attorney, in which the attorney stipu- 
lates,as soon as he collected sufficient to 
pay B.’s note, to deliver the same to B., 






















— 





INDEX. 


and pay him any balance there might be 
remaining: Held, that the evidences of debt. 
were not taken in satisfaction of B.’s note’ 
—and that such receipt did not amount to 
an agreement by A.’s attorney, not to sue 
B. till the securities mentioned therein 
could be collected. Pennington v. Watson, 
et al. 98 


RECORD. 


A garbled or imperfect record will not 
be received in evidence by the courts. 
Hale v. Burton, 105 


2. The records and judicial proceedings of 


the courts of South Carclina, when legally 
authenticated, are entitled to the same faith 
and credit in Georgia as they have by law 
or usage in Carolina. Harris & Co.v. 
Williams, 199 


RELEASE. 


Where an agent had lost the money of his 


oe pay at faro, and an action for money 
ad and received, was brought by the prin- 
cipal, it was held that the agent was not a 
competent witness until released. And to 
enable the court to decide upon the compe- 
tency of the agent as a witness, the release 
pt ps be officially attested by notaries ; 
it is not necessary they should prove it 
as witnesses. Allen v. Lacy et al. 81 


RENT. 
See DistREss WARRANTS. 
REPLEVIN. 
See DistRESs WARRANTS. 
RESIDENCE. 


To constitute a legal residence there must 
be the concurrence of an actual residence, 
and an intention to remain, which is matter 
of fact for a jury to decide, not alone from 
express words, (which might not at all 
times be proper testimony) but from at- 
tendant circumstances showing an animus 
manendi. Lamar v. Mahony. 93 


2. Non-residence must be pleaded, and can- 


not be taken advantage of, on motion in ar- 
rest of judgment before the superior courts 
of the State of Georgia. Slaughter e¢ a/. 
v. Thompkins. 117 


$. Defendants in such cases by appearing and 


filing issuable pleas, waive their right to be 
pe in the county where they reside. 16. 


ROAD COMMISSIONERS. 
See Costs, 3. 
S. 
SGIRE FACIAS. 


See JupemMext. 








267 
SET-OFF. 


1. If A. contracts a debt with B. as the ad- 


ministrator of C., and is sued for the same, 
he cannot plead asa set-off a debt due to 
him from C., the intestate. Crawford, 
adm’r. cum tes. an. v. Beal et.al. 204 


2. But where the debt sued on was originally 


due to the intestate instead of his admin- 
istrator, the debts are mutual and may be 
pleaded as a set-off. Crawford, adm’r. v. 


Grubbs. 206 
See Jurispicrion or Courts, l. New 
TRIAL, 2. 

SHERIFF. 


A sheriff can sell nothing but goods and 


chattels, lands and tenements ; a right to 
receive a distribution share is neither. Col- 
vard v. Coxe, Adm’r. of Crawford, 99 


See Equiras_e Interest, 1. INTERPOSING 


cLaIM,1. Morrcace. Taxes. VeER- 


pict, 4. 
SLANDER. 


Words which are doubtful or even inno- 








~ 


2. 


ad 


See Consrasie. Deeps, 5. HaBeas cor- 


cent in themselves, if they be proven to 
have a criminal signification according to 
the common understanding of them, will 
support an action of slander. Cooper v. 
Perry, 247 


SLAVES. 


pus, 5. Writ oF RavisHMENT OF 


WARD. 


SPECIAL JURY. 





See APPEAL. 


STATUTES, CONSTRUCTION OF. 


. Where a statute prescribing a bond, de- 


clares all bonds not taken in pursuance to it 
void, the statute must be strictly pursued, 
as bonds which do not conform to it are 
void by expressjenactment. But where the 
statute contains no such provision, the con- 
ditions of bonds taken under it which are 
contrary to the statute, are alone void; as 
also are onerous conditions beyond the sta- 
tute. Justices of Inferior Court v. Wynn, 23 


Statutes giving summary remedy out of 
the ordinary course of proceeding, must be 
construed strictly, and confined to cases 
clearly contemplated by them. Hale v. 
Burton, 105 


The construction put upon the statute of 
22d Dec. 1323, in relation to dormant judg- 
ments is, that when seven years have 
elapsed without any entry on the fi. fa. 
showing diligence on the part of the plain- 
tiff or owner, the judgment is void. Stone 
v. Head and others, 166 
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4. Statutes against fraud when they operate 
against offence, are to be liberally constru- 

4 so as tu avoid the frauduleut transaction. 
Cumming v. Fryer, 183 


5. The constitutionality of the statute of 15th 
Dec. 1810, for the more etfectually securing 
the probate of wiils, &c., affirmed in the case 
of S:nith and Wife v. Oliver, Adm’r. 190 


6. There is nothing in the 5th section of the 
statute of 1799, which by fair construction 
wili deprive any one of a legal defence, ac- 
quired without fraud, and subsisting at the 
tine of the decease of his creditor. Craw- 


ford, Adm’r. v. Grubbs, 206 


7. The statute of 1829, extending the laws of 
the State of Georgia over the Cherokee 
commented upon, and its consti- 
affirmed in the case of the State 
230 


Country, 
tutiona it 
v. Tassels, 


See Arripavit For ATTACHMENT, I. 3, 4. 
AmenpDMeENt. Bonn, 2,3,4.9. Deeps, 
2,3. Execution, 1. Executor anp 
ADMINISTRATOR, 3. Inrert1oR Courts, 
2. Mowyrus. Promissory Nores, 1. 


STATUTE OF FRAUDS. 


1. Treasury checks are neither goods, wares, 
or merchandize, within the meaning of the 
17th sec. of the statute of frauds. Beers 
et al. v. Crowell, 29 


STATUTE OF LIMITATIONS 


1, The exception in favor of merchants’ ac- 
counts in the Sth sec. of the Statute of Li- 
mitations of 1767, is not repealed by the act 
of limitation of 1809. Fellows v. Guimarin 
et al., 101 


2. The Statute of Limitations of 1767, is no 
bar to an application for the assignment of 
dower. Wakeman et uz.v. Roach, 123 


3 A debt when once barred by the Statute of 
Limitations, can be revived, only by a new 
promise, express or implied, and for which 
the old debt forms the consideration. Brew- 
ster v. Hardeman, ef al. 139 


4. An administrator cannot compute the year 
of his exemption from suit, in support of 
the plea of the statute of limitations. Jor- 
dan v. Adin’r. of Jordan, 182 


5. The general rule that when the statute of 
limitations once attaches, it will continue to 
run, must yield to the stati itory inhibition 
against the plaintiff’s right to sue. wb. 


See Coparrnersuip, 5, 6. 
SWINDLING. 
See Notte Prosequt. 
x: 
TAXES. 
1. An execution for taxes takes precedence 


of fi. fas. of older date in favor of indivi- 
duals. State v. Pemberton, et al. 15 


INDEX. 


2. No special power of taxing banks in their 
corporate capacity, lias been given to the 
Mayor and Aldermen of Savannah by the 
act of 1825, and no such power can be im- 
plied from ‘the general taxing powers con- 
ferred by that act. Bank of Georgia v. The 
Mayor and Aldermen of Savannah, 130 


3. The city may tax bank stock in the hands 
of the hoiders living in the city, for it is per- 
sonal property and liable to tax under the 
act above referred to. ib. 


4. The general powers to tax conferred on 
towns and cities, ought not to be so con- 
strued as to subject the property of a cor- 
poration to be twice taxed; unless by ex- 
press words of a statute or necessary impli- 
cation. 1. 


TESTATOR. 


A testator may limit the extent of power 
conferred by him, and prescribe the parti- 
cular manner of executing it, and the agent 
is as little able to vary the manner, as totran- 
scend the limit, for in either case he would 
be found usurping, instead of executing au- 
thority. Mackay et al. v. Moore, Ex’r. of 
Wilson et al. 95 


TITLE TO PROPERTY. 


Where a person, knowing that he has title 
to property, stands by and suffers another 
to mortgage or sell it without asserting his 
title, or “making it known to the mortgagee 
or purchaser, he cannot afterwards set up 
his claim. And in such a case even infancy 
will be no protection, provided the minor had 
arrived at those years of discretion, when 
a fraudulent intent could be reasonably as- 
cribed to him. Irwin v. Morell, 7 


INTERPOSING 
Juries, 6. 


TREASURY CHECKS. 


See Executioyx, 1, 2, 3. 
Cam. 


See Srarute or Fravps, I. 
TROVER. 


1. A. sold B. a cariiage and harness for 
which A. gave B.a bill of sale; the pro- 
perty was not delivered at the time of sale, 
but A. promised to deliver it, and in pursu- 
ance of such promise, carried it to the riv- 

er with a view to put it ona boat to be car- 
ried io Augusta and delivered to B. ; which 
however was never done, nor his promise 
further complied with; B. called on A. for 
the delivery of the property, which A. re- 
fused; B. knew where the property was, 
and might have taken it when he pleased. 
Held that there was not such an actual or 
constructive conversion by A., as to entitle 
B. to maintain trover against him. Roll v. 
Black, 18 


. Where negroes had been given to minor 
children, and the father sold them to A,, 
and an action of trover to recover their 
value was brought against A.; held, that 
the sale by the father was void, and that the 
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action would lie. Wilson et al. v. Wright, 
102 


TRUSTEE. 


Where A. executed a deed of gift in which 


certain goods and personal chattels were 
conveyed to B: in trust for the payment of 
A.’s debts with the remainder to B., the 
court held that no person but a creditor 
of the grantor could interfere with the rights 


and interests of the trustee. Evans v. 
Lamkin and another, 193 
V. 
VENDOR. 


A vendor of real estate is not obliged to ob- 


tain judgment and a return on his execution 
before applying to a court of equity to ob- 
tain from an administrator an account of 
the personal estate of the intestate, and a 
decree of payment in case of assets, or 
otherwise, a lien upon the land sold. Har- 
den et al. v. Miller's Adm’x. 121 


VERDICT. 


1. Where a verdict has no foundation in the 


evidence, a new trial will be granted ; but 
where there has been evidence on both 
sides, it being the peculiar province of the 
jury to determine the relative weight of 
conflicting evidence, the court, although it 
may differ with the jury on the point of pre- 
ponderance, will not disturb the verdict. 
Irwin v. Morell, 74 


2. Where no rule of law has been violated, 


and the jury acted within their appropriate 
sphere, the court wiil not disturb their ver- 
dict, unless in extraordinary cases. Wil- 
son et al. v. Wright, 102 


8. Where there have been two concurring 


verdicts, unless thera have becn something 
grossly and manifestly wrong and unjust 
in them, they should not be disturbed by the 
court, Cumming v. Fryer, 183 


4. By the 23d sec. 3d div. Penal Code, 1817, 


the jury are declared to be judges both of 
law and of fact; and yet if they were to 
pronounce a verdict grossly and manifestly 
wrong, the court would, unquestionably, 
grant a new trial; but where tne verdict is 
in accordance with the justice of the case, 
and the punishment is at the discretion of 
the court, the verdict will not be disturbed. 
State v. Simms, 214 


See New Triat, 3. 
Ww. 
WARRANTY. 


A sale of special interest in land does not 


amount to a warranty of title; and if the 
relinquishment to the purchaser simply re- 
cites the promise of a third person to make 
title, this will not constitute a warranty. 
Jordan v. Adm’r of Jordan, 181 


1. 


9 
~ 


3. 


WILLS. 


If a person, making his will, direct that 
“if any of his slaves should desire to go to 
the African Colony, they should be permitted 
to go, and their expenses to the port of em- 
barkation should be paid,’ such will is not 
void under the act of 1818; nor is it in- 
consistent with the policy of our laws; 
but ought to be executed. Jordan v. Heirs 
of Bradley, 170 


. An executory devise, to vest on a dying 


without issue generully, that is on an inde= 
finite failure of issue, isnot good, because 
it tends to create a perpetuity. Atwell’s 
Ex’rs. v. Barney, 207 


But courts, favoring the intention of the 
testator, particularly in devises of personal 
property, take hold of any circumstance or 
words of the will which limit the general 
expression of * dying without issue,” and 
afford a ground for construing the limitation 
to be a dying without issue living at the 
death of the party, in order to support the 
devise over: so the words “ after her death 
if no lawful issue,” were construed to mean 
without lawful issue at the death of the de- 
ceased, and to constitute a good limitation 
in an exccutory devise. ib. 


See Beavest, 1,2. Leeacy,1, 2. TEs 


TATOR, l. 


WITNESS. 


1. It is competent for a witness to refresh 


rt 


— 


or 





his memory, by resorting to a memorandum 
which he had made of a fact, and if he can, 
then speak to the fact from his own recol- 
lection, it will be good evidence ; but if after 
seeing the memorandum he cannot recollect 
the fact, the original memorandum itself 
must be produced. Bank of South Carolina 
v. Brown, 62 


Where a person is manifestly interested in 
the event of a suit he is incompetent as a 
witness. Miller v. Hale et al. Executors 
of Burton, 119 


. The payce of a promissory note is a com- 


petent witness to prove its consideration 
under some circumstances. Slack v. 
Moss, 161 


. A. sued B. as executor de son tort of C. 


and offered C’s. wife to prove the intermed- 
dling, she being an heir and distributee of C. 
and the effect of her testimony being to 
increase the residuum for distribution, in 
exact proportion to the debt sue! on and 
sought to be recovered ; the court held C.’s 
wife to be clearly incompetent as a witness. 
Anderson v. Primrose, Executor. 217 


It is a general rule in claim cases, and 
considered the safest that can be adopted, 
that defendants in execution cannot be 
witnesses. Edwards for Anderson and 
Co. v. Musgrove, 220 


See Reveasse, 1. 
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WORDS OF LIMITATION. 
See Bequest, 1. 
WRIT OF PARTITION. 


See Hussarp axp Wire. 


INDEX. 
WRIT OF RAVISHMENT OF WARD. 


This writ under the statute 1790, was given to 
try the right of freedom against the claim 
of perpetual service, and nothing mere. It 
will extend to no other case of the deten- 
tion of free persons ef color, however ille- 
gal. State v. Philpot, 58 





